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for debate on the next hill, | simply seek to ensure the
Democrats opposition to the bills is recorded in Han-
sard.
Third Reading
Senator |IAN MACDONALD (Queensland—

Minister for Fisheries, Forestry and Conservation)
(2.01 p.m.)—I move:

That these bills be now read a third time.
Question agreed to.
Billsread athird time.
BUSINESS
Consider ation of Legislation
Senator |IAN MACDONALD (Queensland—

Minister for Fisheries, Forestry and Conservation)
(2.02 p.m.)—I move:

(1) That so much of the standing orders be suspended as
would prevent the succeeding provisions of this reso-
lution having effect.

(2) That the Marriage Amendment Bill 2004 may pro-
ceed without formalities and be now read afirst time.

Question agreed to.
MARRIAGE AMENDMENT BILL 2004
First Reading
Bill received from the House of Representatives and
read afirst time.
Second Reading
Senator |IAN MACDONALD (Queensland—

Minister for Fisheries, Forestry and Conservation)
(2.03 p.m.)—I move:

That this bill be now read a second time.
| seek leave to have the second reading speech incorpo-
rated in Hansard.
Leave granted.
The speech read as follows—
MARRIAGE AMENDMENT BILL 2004
It gives me much pleasure to introduce this Bill.

This Bill is necessary because there is significant community
concern about the possible erosion of the institution of mar-
riage.

The Parliament has the opportunity to act quickly to allay
these concerns.

The Government has consistently reiterated the fundamental
importance of the place of marriage in our society.
Itisacentral and fundamental institution.

It is vital to the stability of our society and provides the best
environment for theraising of children.

The Government has decided to take steps to reinforce the
basis of this fundamental institution.

Currently, the Marriage Act 1961 contains no definition of
marriage.

It does contain a statement of the legal understanding of mar-
riage in the words that some marriage celebrants must say in

solemnising a marriage that: ‘Marriage, according to law in
Australia, is the union of a man and a woman to the exclu-
sion of all others, voluntarily entered into for life’

The Government believes that this is the understanding of
marriage held by the vast mgjority of Australians and they
should form the formal definition of marriage in the Mar-
riageAct.

This Bill will achieve that resullt.

A related concern held by many people is that there are now
some countries that permit same-sex couples to marry.

The amendments to the Marriage Act contained in this Bill
will make it absolutely clear that Australiawill not recognise
same-sex marriages entered into under the laws of another
country, whatever country that may be.

As a result of the amendments contained in this Bill same-
sex couples will understand that if they go overseas to marry,
their marriage, even if valid in the country in which it was
solemnised, will not be recognised as valid in Australia.

In summary, this Bill makes clear the Government’s com-
mitment to theinstitution of marriage.

It will provide certainty to all Australians about the meaning
of marriage into the future.

Senator Greig—Mr Acting Deputy President, | rise
on a point of order. | seek your guidance. Earlier this
week | tabled a series of contingency notices. | under-
stand | am now able to move one of those. If my un-
derstanding of that is correct, | would seek to do so.

The ACTING DEPUTY PRESIDENT—You area
little late, Senator Greig. The time for that has passed.

Senator LUDWIG (Queendland) (2.03 p.m.)—I
rise to speak on the Marriage Amendment Bill 2004.
Labor supports the Marriage Amendment Bill and will
be voting for it today. Labor has said from the begin-
ning of this debate that we will not support same-sex
marriage. In a doorstop interview on 31 May this year,
the Leader of the Opposition, Mark Latham, said:

... we have always said that we believe the Marriage Act is
an ingtitution for a man and a woman, and we' ve never pro-
posed in the Labor Party to change that. So we will be sup-
porting what really is the formalisation of it—they’re writing
from the common law now into the statute law that it's an
institution for a man and a woman. That is something we
support ...

He went on to say:

The Labor Party decision not to advocate for gay marriageis
a position that was determined last year by our Labor caucus
as part of a whole package of other reforms relating to same
sex couples that we are taking to this election. This package
was developed prior to the Howard Government’s recent
attempts to raise the issue of gay marriage in the parliament.
We all know that the Howard government continues to
try to make same-sex marriage a central issueinitsre-
election strategy. In fact, debate on the issue has gone
back and forth and there are now before the parliament
two bills that deal with marriage. Last week the Prime
Minister announced that he intended to bring back into
the Senate the government’s second marriage bill, and
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we are now at the second reading stage of that. This
bill deals only with the definition of marriage and a
prohibition on recognising same-sex marriages made
oversess. It does not deal with adoption. The hill ac-
cords with the current common law definition of mar-
riage in Audralia as being between a man and a
woman, and it is consistent with the social and reli-
gious history of this institution. This second hill, with-
out the adoption clause, was the result of Labor reject-
ing the provisions of the previous hill which sought to
allow the Commonwealth to interfere with adoption
issues usually handled by the states. Importantly, and
irrespective of the votes today, the Labor Party will
ensure that the first bill continues to be examined by
the Senate committee. Many thousands of submissions
have been received and the detailed submissions need
to be considered, as | understand it, by the committee.
It is clear that this issue has attracted a great deal of
community interest, although much of it is conflicting.

The committee is due to report in October. Labor
expects that the recommendations of the Senate com-
mittee report will be on a range of issues affecting the
gay and lesbian community and will be useful as part
of our reform plans if we are in government after the
next election. Labor acknowledges that some members
of the gay and lesbian community would like the right
to marry, but it also acknowledges that the institution
of marriage is held dearly by many other Australians
who are strongly against any change. Consider also the
fact that marriage has not been a major focus over past
years. The influential NSW Gay and Lesbian Rights
Lobby Group said in a press release on 28 August
2003:

The GLRL has never opposed marriage. But we have been
very clear about what we can achieve strategically as well as
what rights are of the most immediate practical benefit to our
community.

They went on to say in this pressrelease:

When we have surveyed gay men and lesbians about how
they want the GLRL to spend its time, they have told us loud
and clear that what matters most is to be free of discrimina-
tion in everyday life, in relationships and with the families
we form.

These are exactly the matters Labor have prioritised. In
the recent media and community debate about the
Howard government’s plans to change the Marriage
Act there has been no focus on these other reforms
which have been pursued by the gay and lesbian com-
munity for many years and will benefit all members of
the community, not just those who would like to be
able to marry. In fact, it is quite ironic to the Labor
Party that parties to both the right and the left of us are
criticising our position. We are not reacting to calls
from any particular group in the community; we are
listening to, and talking with, many Australians with
many differing views and we have formulated a solid,
long-term response and a plan for action when a Labor

government is elected. Those who want same-sex mar-
riage think we are too conservative, and those who op-
pose decent treatment of gays and lesbians think we are
too progressive. It isa pretty sure sign, in my view, that
we havein fact got a balanced, sensible and fair plan of
action.

Let me recap on Labor’'s major commitments. The
recent focus solely on same-sex marriage, as covered
by this bill, has largely ignored the extensive commit-
ments Labor has made to ensure that loving and caring
relationships within the same-sex community are ac-
knowledged and respected. Labor is committed to
pushing ahead with the reforms it prioritised in consul-
tation with representatives of the gay and leshian
community well before this Howard government bill
was even raised. Only Labor will immediately intro-
duce antidiscrimination laws based on sexuality and
introduce protection from harassment and vilification.
Only afederal Labor government will deliver to same-
sex couples equivalent status to heterosexual de facto
couples, following an audit of all Commonwealth leg-
islation similar to exercises already conducted by many
state and territory governments. The purpose of the
audit is to identify where, among the thousands of
pieces of Commonwealth legidation, discrimination
against same-sex couples exists. Labor will then amend
legislation to remove discrimination against same-sex
couples in all areas such as taxation, social security,
superannuation and immigration. The one exception is
the Marriage Act.

When these commitments by Labor were first an-
nounced last year they were hailed as the most progres-
sive package of reforms a major party had adopted on
same-sex issues in decades. Labor have long cam-
paigned for equal rights to superannuation benefits for
same-sex couples. For many years Labor have put for-
ward private members' bills which the government has
never adopted. Last year Labor moved amendments to
a number of superannuation bills that would have
given same-sex couples those superannuation rights,
but they were opposed by the Liberal government. At
the end of our long campaign the government finally
introduced its interdependency amendments giving
superannuation rights where an interdependent rela-
tionship exists, which includes same-sex couples. Of
course Labor were pleased that the government finally
supported this campaign. Some doubts have been
raised by the gay community suggesting that the inter-
dependency arrangements may not adequately cover all
same-sex couples. So when Labor arein power we will
revisit the area to ensure that the rights of same-sex
couples to superannuation are properly protected. But
superannuation is just one of many areas where same-
sex couples suffer discrimination and where Labor are
committed to making a real difference. The reform
commitments by the Labor Party on same-sex issues
are a plan ready for implementation.
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| foreshadow that Labor will not support amend-
ments and motions in this place that will smply be
rejected by the government in the other place and go
nowhere. The minor parties can put forward any pack-
age they see fit to. They are free to do so, and it might
advantage them in their constituencies, but in our view
it is simply grandstanding. They know, and the gay and
lesbian community should know, that these are futile
attempts that will not become law. The amendments
will not be accepted by the government and will never
become law under a Howard government.

The Labor Party is the only party with a thorough,
well thought out policy that it can actually deliver by
implementing the plan in government. The minor par-
ties cannot do that; only Labor can do that. Look at the
record of previous Labor governments in terms of dis-
crimination laws. Focus on the reforms that have been
delivered by Labor state governments around the coun-
try. Labor clearly has runs on the board and intends to
pursue these reforms in government. We will not sup-
port amendments and motions in this place that will
simply be rejected by the government in the other
place. We do not think they will go anywhere in this
instance.

It is true that marriage is today being tied to its so-
cial and religious history. For some people this is criti-
cally important. Others object to it. But it does not
change the current law and will not remove rights
from, or deliver benefits to, anyone. In contrast, La-
bor’s reform package is about serious and far-reaching
change for the gay and lesbian community. We will
fight for our package and continue to advocate its
benefits. These will be delivered by a newly elected
Labor government.

Senator GREIG (Western Australia) (2.13 p.m.)—
Imagine if |1 were to stand in this chamber and boldly
announce that Jewish people were shameful, vile, im-
moral terrorists, or if | were to claim that interracial
relationships—those between Aborigines and white
people—were unnatural, inherently unstable, highly
promiscuous and harmful to children, or if | wereto go
even further and argue that children raised by interra-
cia parents suffered from shame or guilt or that people
involved in interracia relationships were mentally ill
with a psychiatric disorder. | do not believe those
things. | would not say them. | know them to be untrue.
| would condemn anybody who said such appalling
and shocking things.

However, last Wednesday here in the Great Hall of
Parliament House | witnessed a huge gathering of
mostly fundamentalist Christians and other assorted far
right wing and antigay groups make those exact claims
against gay and lesbian people and their children. It
would be utterly unthinkable that the parliament’s Pre-
siding Officers would grant the use of the Great Hall
to, say, the League of Rights so that it could hold a

public forum entitled ‘ Traditional Gentile Values' and
use that forum to reinforce fear and loathing of Jewish
people. Yet our Presiding Officers allowed the use of
the Great Hall by antigay groups to reinforce fear and
loathing of homosexual people. Why?

To answer that question we need to understand the
context in which this debate is taking place and to un-
derstand that the so-called debate over traditional mar-
riage is nothing of the sort. That is a smokescreen. The
underlying issues here are the place of gay and lesbian
people in society, their rights and responsibilities and
whether or not they and their children are accorded full
citizenship or defined as ‘less than' citizens and regu-
lated as second-class citizens.

Thisis a clash between sex, palitics and religion. It
is being pushed by religious zeal ots and deeply conser-
vative MPs. It is not a debate being driven by the les-
bian and gay community itself. However, now that that
community is under attack, it must respond. | am con-
scious as | give this speech that | am not talking to
those in this chamber or even those who might be lis-
tening esewhere; | am speaking to researchers, stu-
dents and scholars in the future—perhaps 10, 20 or 30
years down the track—who will be looking at the Han-
sard debates over this in bewilderment, trying to un-
derstand how such an awful law could have happened.

Looking back on same-sex marriage ban from the
future will be like looking back on debates around the
introduction of the White Australia Policy. As it hap-
pens, ‘marriage’ has never been clearly defined in our
legidation as specifically heterosexual. However, it is
very clear that the common law has evolved into an
opposite-sex-partner understanding of the institution.
Internationally over the last few years other jurisdic-
tions have come to accept same-sex marriage as being
equally valid. Such places include Denmark, the Neth-
erlands, Canada and several US states. In this context,
it was inevitable that same-sex couples from Australia
would lawfully marry overseas and then seek to have
that marriage validated here in Australia. The govern-
ment has known of that prospect for more than a year,
but it has waited until the eve of a pending election to
embark on and announce this antigay policy response
and to use the issue as an eection wedge to target a
minority, unsettle Labor and corral conservative voters.
Gay marriage has sailed into this el ection much like the
Tampa did in 2001.

There are at least two test cases before the Austra-
lian courts seeking a declaration of a same-sex mar-
riage conducted overseas and, contrary to the dishonest
claims of antigay groups, that is not a political action
by the mythical and militant gay lobby to undermine
the very foundations of society but an action by two
very unassuming couples who engaged the courts out
of their own volition. | have not met either couple. One
of these couples includes a Canadian national, a person
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whose marriage is lawful in Canada but about to be-
come unlawful in Australia—a ridiculous situation. It
is probably the case that the courts would be unlikely
to find in favour of same-sex marriage. | think the con-
servative fears of a positive outcome by so-called ac-
tivist judges are unfounded. However, we Democrats
believe it is important and helpful for the courts to be
allowed to make a determination on this, and it is a key
reason why we argued for a Senate inquiry to investi-
gate the broader issues around the Marriage Amend-
ment Bill 2004 and to not report until 7 October this
year, thus allowing the courts further time to consider
the matter.

The Prime Minister has been suggesting that if the
courts decide in favour of gay marriage nothing can be
done about it, and antigay groups have been claiming
that the courts must be stopped from redefining mar-
riage or society will collapse. Thisis nonsense. Even if
the courts do decide in favour of same-sex marriages,
parliament till has the right to legislate against that
and, indeed, would do so, given the current policy po-
sition of both major parties. There is no need for rush
and haste. The Australian citizens who have their cases
before the legal system deserve their day in court.
Natural justice should have been allowed to take place.
Rushing to extinguish legal avenues is despicable.
Does the Prime Minister believe that no question of
human rights should be | eft to the courts?

It has beenironic for me to have seen this debate un-
fold. As | said earlier, in my 16 years of gay and les-
bian rights activism and advocacy, marriage has been
way down the agenda. It has never been a priority in
the lesbian and gay community. Many indeed see it as
a bankrupt and failing heterosexual institution based on
patriarchal principles. Others feel that seeking gay
marriage is heterosexual mimicry and want no part in
it. But there are, of course, many long-term, same-sex
couples who really do want to get married and, despite
the general apathy in the gay and lesbian community
around Australia, none of them have said that the op-
tion of civil marriage should be denied to same-sex
couples. While they may not want it for themselves,
they agree it should not be denied to those who want it.
Not wanting to get married is one thing; suddenly be-
ing told that you cannot is quite ancther, especially
when some of the arguments used for that are that les-
bian and gay people are shameful, vile moral terrorists
with unnatural relationships who are harmful to chil-
dren, mentally ill and spread disease. This is most es-
pecially the case when there has not been one single,
solitary, sensible or provable argument against same-
sex marriage. It is al a smokescreen to disguise under-
lying homophobia.

Same-sex marriage opponents argue that traditional
marriage is a Christian instruction and that Australiais
founded on Judeo-Christian values. Apart from the fact

that Hindus, Muslims, Rastafarians and all other man-
ner of non-Christian sects also embrace marriage, the
fact is that parliament is a secular institution and that
marriage is a civil contract and not a religious one.
Same-sex marriage opponents say that marriage is a
fundamental institution of civilisation and must not be
redefined. But, as researchers and historians continue
to point out, marriage is an evolving paradigm. Con-
servative social commentator Andrew Sullivan writes:
... for the first millennium after Christ, Christianity didn’t
even recognise marriage as a sacrament, it was regarded as a
purely secular matter of property ownership. Marriage also
once meant the ownership of women by men, it was once
permanent, and no divorce was possible, it was once re-
stricted to couples of the same race, the notion that it has
never changed is simply untrue.

Besides, if marriage is the unshakable and rock solid
institution that conservative MPs and religious |leaders
would have us believe, could they explain why 40 per
cent of marriages end in separation and divorce and
why more and more people are choosing not to marry?
In truth, marriage is not arock solid institution. In Aus-
tralia it is growing weaker and less important to many
people with each passing decade. Far from further
weakening the ingtitution, the inclusion of gay and les-
bian couples brings added strength. Conservatives
should embrace the fact that a new group of citizens
want to be included in an ingtitution that clearly needs
reinforcing.

Opponents of gay marriage argue that the proposal
is a threat to general society and that the traditional
marriage needs to be protected. What exactly is this
threat? As Andrew Sullivan said:

Are some people trying to break up other people’'s mar-
riages? Are people proposing to abolish civil marriage? Are
divorce laws going to be loosened further? The answer is that
a small group of citizens, far from wanting to threaten mar-
riage, actually want to participatein it.

Same-sex marriage opponents argue that marriage is
about having kids and raising a family and that mar-
riage is the best environment in which to do that. This
is all well and good but it does not explain why gay
and leshian couples raising children should be denied
marriage. If marriage is the best way in which to raise
children, why would we as a parliament want to disad-
vantage children in same-sex families by refusing their
parents the right to marry? But marriage is not about
having children. Infertile couples are allowed to marry.
Elderly couples are allowed to marry. Couples who do
marry but decide not to have children are not then
made to divorce. Being married and having children
are not axiomatic. This cannot be used as a valid argu-
ment to deny same-sex couples the option of civil mar-
riage. Many same-sex couples have children; many
heterosexual couples do not.

Opponents of same-sex marriage have also argued
that marriage is a sacred commitment based on love,
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trust and togetherness and a symbolic demonstration to
friends and family and to society as a whole that this
couple is socialy, legally and financially intertwined.
Leaving aside the fact that sacredness and sanctity are
religious ideals and that marriage is a civil contract and
not a religious one, gay marriage opponents have still
not been able to say why same-sex couples do not have
or share the same values. Gay and | esbian relationships
are also based on love, trust and togetherness and many
of them too yearn for a symbolic demonstration and the
practical advantages of being married. They too want
to share their commitment with their friends and fam-
ily, most especially if they are raising children or plan
to do so. It is both wrong and deeply offensive for anti-
gay campaigners to argue that love and commitment
between a leshian or gay couple is less than, different
from or incomparable to the love of two people of the
opposite sex. Thisis really where we get to the crux of
the issue; thisis the core of the debate which is mostly
hidden and rarely spoken about. Thereis anideological
push behind this from very conservative MPs and some
religious communities to ensure that same-sex relation-
ships are relegated to second-class and never equate to
marriage. It is just an extension of the sexuality apart-
heid | have spoken of before. Denying marriage to
same-sex couples is about entrenching heterosexual
supremacy.

For the religious Right, marriage is seen as the last
bastion of conservative values. Over the last 20 years
we have seen most discrimination, but not all, against
gay and leshian people removed from all state laws,
whether they are about age of consent, antidiscrimina-
tion law or partnership recognition. The states have
done much of what they can to bring about equality for
gay and leshian citizens. At every turn this has been
fiercely resisted by right-wing church groups, conser-
vative MPs and antigay organisations, but they have
failed. With the focus now on Commonwealth laws in
Canberra, this moral panic amongst the religious Right
has found an icon issue in marriage. Thus, the scene
has been set for a cultural showdown. This ideol ogical
push by the religious Right merged with the Howard
government’s keen desire for an election wedge issue,
and an opportunity to pander to popular prejudices sees
this bill before us today. Regrettably, the ALP has
agreed to support it rather than show leadership and
defend the humanity of gay and |esbian people.

Labor has tried to sell its conscience by claiming
that the gay and lesbian community is more concerned
about other pressing issues of discrimination, such as
superannuation, taxation, social security and property
issues. But this defence fails to recognise that civil
marriage is the swiftest and least complicated way to
achieve all of those outcomes. Nor does it explain or
justify the shadow Attorney-General’s endorsement of
an antigay rally held here in parliament last week or
her panicked backflip in the Senate committee process,

which has now been neutered by her inexplicable deci-
sion to rush the legidation rather than consider it. The
many gay and lesbian people who fought so hard to get
up an inquiry into these deeply personal issues that
affect their daily lives have been deeply betrayed.
Thereis a great need if we are going to extinguish ac-
cess to civil marriage for same-sex couples for there to
be an alternative scheme for same-sex partnerships. We
have seen in the states a variety of mechanisms intro-
duced, whether it is de facto recognition in Western
Australia, New South Wales and Victoria or registered
partnerships in Tasmania. We have nothing at a Cont+
monwealth level and, as a consequence, every area of
Commonwealth law that deals with relationships dis-
criminates against gay and leshian people, whether it is
social security, veterans affairs, immigration, taxa-
tion—you nameit, discrimination exists.

| found it galling when the Prime Minister spoke to
the rally at parliament last Wednesday and argued that
he had no particular animosity towards gay and lesbian
people and did not support discrimination. He nomi-
nated the workplace and industrial relations as an area
where he would not tolerate discrimination. | wish |
could have called out with a megaphone to say, ‘In that
case, what are you going to do about it? Thereis araft
of existing discrimination under industrial relations law
against gay and leshian people, not the least of which is
the denial of bereavement leave to the same-sex part-
ner of someone who has died. | wrote to the Leader of
the Opposition, Mr Latham, in January this year fol-
lowing repeated frustrations in this place, where |
pleaded with the Labor Party to allow time in the Sen-
ate to bring on debate and discussion of the Democrats
Sexuality and Gender Identity Discrimination Bill
2003, a bill which in one form or another has been on
the Notice Paper for amost a decade. That bill would
introduce national antidiscrimination laws, partnership
recognition and antivilification protections. These are
things Labor claims to desperately believe in and want,
and it dangles them as a carrot before the electorate as
we approach the coming election. It cannot and will
not commit to those things here in the chamber. De-
spite writing to Mr Latham after the then shadow At-
torney-General, Mr McCleland, announced Labor’s
three key policy points in this area and urging that
those things be debated in the Senate, | did not have
the courtesy of areply from Mr Latham.

If empowered, the Democrats would bring about
those three things. It is worth noting that as a nation we
are one of very few Western countries without any na-
tional antidiscrimination laws on the grounds of sexu-
ality or gender identity and one of very few Western
countries with no partnership laws for same-sex cou-
ples. Senator Ludwig, in his contribution, argued that
Labor would not support the Democrat amendments on
these bills because they would be rejected in the lower
house. If that is Labor’s policy approach then it needs
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to explain why it was happy to pass the Kyoto protocol
bill—a private member’s hill for the environment—
knowing that it would be quashed in the other place.
Why, too, did it support and pass in this chamber an
end to mandatory sentencing laws—a bill dealing with
Indigenous concerns—knowing it would be quashed in
the other place? | submit that Labor is prepared to take
a principled stand on Indigenous issues and the envi-
ronment but not on issues relating to the lesbian and
gay community.

We Democrats support civil marriage being an op-
tion for same-sex couples. We recognise the humanity
of those relationships, most especially for those who
are raising children, and we continue to remind people
that many leshian and gay people have children or plan
to. | have heard the argument over and over again that
marriage is about children and that marriage is the best
environment within which to raise children. Great! Let
us, at the very least, allow same-sex couples raising
children to get married for the benefit of those chil-
dren.

A booklet was distributed by the traditional marriage
forum—or whichever name they were going by. Itisa
lovely brochure with smiling faces. It contains 21 rea-
sons why marriage is a good thing. While | find most
of the alleged research at best questionable, | found
nothing in that booklet which argued that same-sex
marriage was a bad thing. It argued that those people
who were married were happier, lived longer, provided
the best environment for children and produced less
crime in their communities. That is all very wonderful
but the flip side of that is that same-sex relationships—
those people who may be raising chil dren—are specifi-
cally being discriminated against in our community by
those very people who trumpet marriage. At the same
time they are saying, ‘We will impose on you and your
family a lesser environment and greater opportunities
for ill health and for your children to become law
breakers.” That is their argument, not mine. It is com-
pletely nonsensical to argue that marriage is a really
fantastic and great thing. | have no particular argument
with that but | have yet to see the argument as to why
same-sex couples in long-term committed relationships
should not be allowed into the ingtitution. It is simply
segregation.

The other thing we can point to is that every single
doomsayer prediction, every criticism of same-sex
marriage that is thrown up by the religious Right and
other conservatives, can be proved wrong simply by
looking to Canada, the US, Denmark and those coun-
tries where same-sex marriages have been allowed for
a year or more. The sky has not fallen in in those
places. Traditional marriage has not been undermined.
There has been no negative impact on society. | was
delighted to see that the most recent poll in Canada
showed that a clear majority of Canadians who were

initially opposed to same-sex marriage now support it.
That only happened because |eadership was shown by
their political parties. The political parties argued, in
the face of controversy, to support same-sex marriages.
Now that those marriages have been seen as being vi-
able, workable, legitimate and acceptable, they have a
place. That, for most gay and leshian people, is the
issue—it is about inclusion. (Time expired)

Senator BOSWELL (Queensand—Leader of The
Nationals in the Senate) (2.33 p.m.)—It is ironic that
each side of the debate will be heard one after the
other. It would be no surprise to anyone in this parlia-
ment or anyone who is listening that the National Party
believe there is no stronger union and no stronger bond
than that between a man and a woman in marriage. We
support that whol eheartedly.

| would like to mention the 1,200 people who turned
up to support marriage. They did not turn up to vilify
gays. They turned up, at a great cost—many came from
right around Australia on very short notice—to support
marriage because they believe very firmly in it. The
organisers of the National Marriage Forum should be
congratulated. The forum attracted about 1,200 people
to Parliament House last week to defend the definition
of ‘marriage’ as being between a man and a woman.
The forum provided the public pressure that forced the
Labor Party to address this hill. Unfortunately it did
not do the same for the Democrats and the Greens. Ni-
cola Roxon stood up in front of those 1,200 people and
committed the Labor Party to marriage. One wonders
whether we would be debating this today if those 1,200
people had not turned up and cornered the Labor Party.

The Democrats and the Greens seem intent on re-
moving marriage as an important thread of the Austra-
lian social fabric. Most Australians recognise that mar-
riage is a sacred union, the most basic building block
of society and the foundation of a family. It isaunion
in which children can be created and brought up in a
loving, secure environment. This has been clearly illus-
trated during the recent Senate Legal and Constitu-
tional Legislation Committee inquiry into this legisla-
tion, which, according to the website, received around
12,000 submissions—a record for this kind of commit-
tee—overwhelmingly supporting the government's
position.

It is not the government’s right or role to interferein
the bond of marriage. However, it is our responsibility
and duty to ensure the institution of marriage is not
ambushed by minority groups keen to create their own
definitions of it. | am disappointed that the Labor Party
did not support this bill immediately when it was intro-
duced into the Senate. They cited the lame, hoary ex-
cuse that they had not put it through the required
‘process . | ask: how much process do you need to de-
fine what isright and what iswrong?
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The government showed good faith in making
changes to the original legislation submitted to the par-
liament, removing the clause which the opposition
claimed was their concern—the clause regarding gay
adoption of foreign children—and till there was no
support forthcoming for the Senate to protect the sanc-
tity of marriage as being between a man and a woman.
Let me make it clear that the government did not want
to make any compromise on gay adoptions at all. It
was not our preferred position but we did it to get this
vital piece of legidation through. It is our view that
same-sex relationships cannot be equated with mar-
riage. That is what the mgjority of Australians believe
and that is what this legislation enunciates.

The coalition government was forced to legidate the
beliefs of the majority to protect this sacred institution
against the personal agendas of the minority after the
possibility was raised that same-sex marriages entered
into overseas could be recognised as holding marriage
status in Australia. As it stands, the Marriage Act 1961
contains no definition of marriage but includes a
statement on the legal understanding of a marriage. So
it was not a wedge issue. It was perpetrated by a deci-
sion taking place overseas. In fact a group of people on
this side of parliament signed a | etter asking the Prime
Minister to address this issue. | am quite proud to say |
was one of the signatories. The amendments contained
in this bill will make it absolutely clear that Australia
will not recognise same-sex marriage solemnised in
other countries. Same-sex couples will understand that
if they go overseas to marry it will not be recognised
here.

Marriage between a man and a woman to the exclu-
sion of all others voluntarily entered into for life is
what my party are proud to stand up for and proud to
declare as part of our beliefs. It is a union designed to
provide a loving environment in which to create and
nurture children. Children have the right to be born
into a family with a mother and a father. As members
of society we have responsibilities to do whatever we
can to ensure that children are created in a stable, lov-
ing and secure relationship. Our society has a responsi-
bility to protect the institution of marriage. In order to
protect our children, marriage undoubtedly provides
the best environment for raising those children. Society
must shelter kids in a secure environment and allow
them to develop their own views and belief systems.
Children should never be held up as trophies in an at-
tempt to justify or enhance a lifestyle choice. Austra-
lian families are not the place for social experiments.
Adults who participate in homosexual behaviour make
that choice. That is their choice. As | said, | do not
condone it; | do not condemn it. They make the choice
for themselves but have no right to include children in
that choice. A union, regardless of how loving, that is
biologically incapable of procreation is not a marriage.

In this respect the union must be between a man and a
woman.

Some senators in this chamber will cite love as be-
ing above al things—that if two people love each
other, regardless of gender, no-one or no government
has the right to stand between them. The same senators
guote divorce rates and the incidence of domestic vio-
lence and abuse as reasons why love should be the only
criteriain any definition of marriage. But this is unreal-
istic. If love isthe only criteria then all forms of unions
could be defined as marriage. Consenting adult homo-
sexuals would be the thin edge of the wedge. This is
not what Australians believe; this is not what The Na-
tionals believe; this is not what | believe. Marriage is
about love—I have had 40 years of it—but it is also
about commitment, about creation and about providing
the right environment for nurturing children.

Through this legislation, the government are recon-
firming society’'s commitment to marriage, its com-
mitment to families and its commitment to our children
and grandchildren. We are recognising that marriage is
a public good, not just a private benefit. However, we
must remain vigilant. The commitment from all parties
must be that there is no alternative to marriage. Thisis
not a subterfuge, and Australians want to know the de-
tails of any plans af oot to bring in something elseto get
around it. A newspaper article in Wednesday's Austra-
lian confirms that the Labor caucus have now agreed,
through an amendment to their palicy, to examine ‘op-
tions to achieve more consistent national treatment of
al de facto relationships'. The article goes on to say
that this will open the door for gay unions to be regis-
tered officially if Labor wins government. This
amendment was moved by Mark Latham. What are the
details of this change of policy? The silent majority
want to know and Australian voters want to know. As
the alternative leader of this nation, Mark Latham has a
responsibility to come forward and explain what this
means.

The warning is out that Labor have a plan to subvert
marriage. If this is to be Labor’s palicy, they should
enunciate it to the Australian people here today so that
people can judge them on that basis. Labor have got to
come clean on that amendment. Are they considering
similar legislation to New Zealand's Labour govern-
ment, which has introduced a Civil Unions Bill to en-
able the application of legal rights identical to those of
marriage to same-sex relationships? On 24 June, the
New Zealand parliament voted 66 to 50 for the Civil
Unions Bill to pass its first reading. New Zealand's
legal recognition of relationships bill was passed by 77
to 42 votes on 29 June. It will change around 1,000
clauses in over 125 acts to treat al relationships the
same as marriage. Both New Zealand bills have been
referred to the Justice and Electoral Select Committee
for public submissions, which closed on 6 August.
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New Zealand's Labour Prime Minister, Helen Clark,
says the new legidation will take out any discrimina-
tion, so the Marriage Act will not have any practical
effect. This will produce a counterfeit marriage, with
identical rights but none of the responsibilities of a real
marriage.

We have got to know what Labor are now advocat-
ing—the creation of civil unions and the levelling of
marriage that will further damage society and the next
generation? Any argument that a civil union serves
heterosexual couples by providing a non-religious al-
ternative to marriage simply does not wash. The Mar-
riage Act is itsdf civil and secular in nature. A civil
union is simply a marriage by another name, the only
difference being that it is open to the gay and leshian
community. | will oppose that, and | will oppose any
move to introduce that into parliament. The challenge
today for the Labor Party isto come clean on their plan
to introduce civil unions. If they are going to do it, they
should say so. If they are not, they should say they are
not. As we front up to an election the people deserve to
know what that amendment is, what it means and how
it will be carried out in legislation. | am proud to stand
in this chamber today as the leader of The Nationalsin
the Senate and support the hill, to thank the Labor
Party for their belated support of it and to say to those
senators on the crossbenches who continue not to sup-
port it: you are not acting in the interest of the majority
of Australians.

Senator NETTLE (New South Wales) (2.45
p.m.)—When | hear these issues debated in the Senate
chamber, and hear some of the arguments put for-
ward—and we have just heard many of them—I feel
like | have gone through a time warp and am back in
the Dark Ages. The Marriage Amendment Bill 2004
legidates official discrimination against a section of
our community because of their sexuality or their gen-
der identity. It seeks to define marriage as:

... the union of a man and a woman to the exclusion of all
others, voluntarily entered into for life.

The Australian Greens will be moving an amendment
to the bill to define marriage as:

... the union of two persons, regardless of their sexuality or
gender identity, voluntarily entered into for life.

That way, marriage will be open to all people re-
gardless of their sexuality or gender identity.
Whether they be lesbian, gay, transgender, bisexual
or intersex, this option will be open to them if they
choose to take it. The bill we saw before this one
came into the parliament, the Marriage L egislation
Amendment Bill 2004, sought to ban not only same-
sex marriage but also over seas adoptions by same-
sex couples. It was sent off to a Senate committee
for inquiry, but instead of waiting for the committee
to report, or even for the submissions to be made
public, the gover nment—and the opposition in giv-

ing their support—decided that if same sex mar-
riages wer e not banned this week then the world, or
marriage, asthey knew it would cease to exist. The
government and the Greens agree that thisisa sim-
ple piece of legidation. It simply discriminates
against same-sex couples. The Prime Minister said
last week:

You don't need a Senate inquiry on ... that. It's not a compli-
cated issue.

It is not a complicated issue to discriminate against a
section of the community. The government seems to
have been able to convince the opposition because,
having previously agreed to an inquiry into this legisla-
tion to alow for public debate, the ALP now is not
even going to wait until those submissions are made
public before it supports the government’s move to ban
same-sex marriages. The government announced its
intention to re-introduce this hill to ban same-sex mar-
riages at a forum organised in Parliament House by
Christian fundamentalists, and the opposition chose
this same forum to reaffirm its intention to support the
bill. The Howard government has successfully wedged
the opposition on this issue of fundamental human
rights. Now the ALP is tying itself in knots trying to
justify its position. The federal member for Sydney
recently addressed a rally in support of same-sex mar-
riages and said:

Labor didn’t vote for this legislation. We allowed it to pass
the House of Representatives so it could go to a Senate in-
quiry ...

What a set of weasel words we have there. The bill
passed through the House of Representatives with the
support of the Labor Party and, because the govern-
ment has the support of the Labor Party to make it ur-
gent and to guillotine debate, we are debating this leg-
idation right now. The shadow Attorney-General is
quoted in the Sydney Morning Herald as stating:

... Labor had “no intention now, after the inquiry finishes or
after the el ection of advocating for gay marriage’.

That is pretty clear, and it is clearly discriminatory.
Labor had the option of opposing the bill and standing
up with the Greens and others for the rights of al citi-
zens to marry if they chose, but instead they are play-
ing these ridiculous word games. Equal rights for
same-sex couples is not a radical proposition. Coun-
tries like Canada and the Netherlands and the state of
Massachusetts have legislated to recognise the right of
same-sex couples to marry. A recent decision by that
radical left wing institution the British House of Lords
recognised the right of same-sex couples to be treated
as married. Lord Nicholls described the situation this
way:

A homosexual couple, as much as a heterosexual couple,
share each other’s life and make their home together ... There
is no rational or fair ground for distinguishing the one couple
from the other in this context ...
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On this issue the Howard government is even more
conservative than the United States Congress. George
Bush could not get the support of the United States
parliament for a ban on gay marriages in the United
States. But here today in Australia the opposition has
fallen over itself to gag debate and help the Howard
government put in place more conservative and dis-
criminatory legidation than exists in the United States.
Across the world, nations are enshrining the rights of
same-sex couples in legidation. Yet Australia is des-
perately swimming against this tide. It is difficult to
estimate just how many same-sex couples live in Aus-
tralia. We know it is well in excess of the tens, and
likely to bein excess of the hundreds, of thousands.

This legidation does not offend just those couples
who cannot marry. It offends every Australian who
holds dear the values of equality, human rights and
decency. | recently met with a young father of Portu-
guese descent, and he told me of the outrage his entire
extended family felt because of the discrimination he
faces as a gay father. The Howard government’s ho-
mophobic attitude insults everyone who does not fit
neatly into its picture of white, middie-class, picket
fenced suburbia. To vote for this legidation is to vote
against equality, decency and the need to celebrate and
embrace diversity. The Greens recognise the wide
range of opinions on the validity of marriage as an in-
stitution. We recognise that there are many couples
who do not fed any need to enter into this traditional
union. But that is a separate issue. Regardiess of the
debate over whether marriage is relevant or appropri-
ate, it is every coupl€ sright to accessit if they choose.

Greens offices across the country have been inun-
dated with thousands of emails, letters and phone calls
from people who are angry about this issue, particu-
larly from people who are angry about the opposition
letting down the leshian, gay, bisexual, transgender and
intersex community on these issues. | will read some of
the emails we have received. We received one from a
mother in New South Wales who wrote:

As the mother of a gay son, | am finally doing something
that | should have done a long, long time ago. That is to
speak up on behalf of my son and his partner and all gay
people regarding their basic human rights and their human
dignity ... To everyone who wants to deny gay people their
basic human rights and dignity—to these people | offer this
challenge. Have the compassion and the humanity to sit qui-
etly for a while and search your own heart and soul to see
how you would fedl if you, yes you, had been unfortunate (or
perhaps fortunate) enough to be born as one of those *differ-
ent’ people and try to truly understand how it would fed to
have to face the obstacles that society will undoubtedly im-
pose upon you ... Why deny the status of legal and accepted
marriage relationship to gay and leshian couples who arejust
as worthy of this same happiness as heterosexuals? Their
love for each other isredl, just as real as the love between a
heterosexual couple and some of them may feel the need for
amarriage union, as do many heterosexual couples.

| received another email, from a gay man in New South
Wales, that said:

Why should any[one] choose to support gay marriage? | am
gay and | don’'t think | will if allowed choose to marry but |
will fight to support my friends who have lived for over 30
years together hoping to see the day when they are recog-
nised for who they are.

Each and every one of us deserves the same rights and free-
doms to love our loves the way we choose and the right to
expect tolerance and respect from others.

Another email, from a couple in South Australia, said:

We are a same-sex couple and have been in a relationship
since January 1995 (yes nearly 10 years). On the 24th of
February 1996 we had a commitment ceremony in front of
al our friends, | wore the white fairytale wedding dress that |
had always dreamt of, and after we celebrated with our
friends with a dinner and honey moon. Sounds relatively
common doesn’t it? But apparently our situation seems to
embroil some paliticians to the point of making a public
point that we as a couple do not deserve the respect and right
to celebrate and confirm our relationship in the eyes of the
law. We cannot understand why, as tax paying citizens, who
[have] always [taken] our right to vote VERY seriously, we
are being treated like second rate citizens. We contribute a
great amount to our society through employment, and | vol-
unteer not only in the Gay and Lesbian community but also
in the great community by running our local playgroup,
chairperson on a kindy governing council, and now a mem-
ber of the local school governing council.

So why don’t we have the same rights? Isn't it about time we
got out of the ignorance of what the minority, (yes believe it
or not), believe is the abomination of same sex couples and
how we are going to ruin the core of our society!! Don't you
fed that if we were going to do that we would [have] done it
along time ago!!

Our point today isto let you see very briefly that we are just
a regular family, bringing up children hoping for the best,
renovating our home, and sharing our lives with those close
to us. We live in a democratic society where equality is
fought for virulently, we wish that you think about your
situation and think what it would be like to be told that your
relationship (as much as you believed in it and worked at it)
doesn’t count. You must tick the single box on any govern-
ment paperwork, you can assume that your partner will not
be automatically the person called if you have no next of kin
assigned at a hospital, family will not accept your commit-
ment ceremony papers because “the law does not agree’.
Welive in a society that takes the laws of the country VERY
seriously, and when something has been accepted by the
government of the day we are more prone to allowing that to
enter our conscience and often adapt and accept.

These are quotes from people who have had to endure
eight years of this government trying to undermine the
rights of leshian, gay, bisexual, transgender and inter-
sex people.

The Greens have amendments to this legidation that
will ensure that same-sex marriages that have been
entered into in another country will be recognised in
Australia. We also have another amendment to ensure
that marriages that have been entered into under Aus-
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tralian law where one partner has undergone gender
reassignment surgery will still be recognised under
Australian law.

Last year the Prime Minister weighed in to the
same-sex marriage debate when he made the ridicul ous
claim that gay marriage threatened the survival of the
species. In July 2000, after the Federal Court ruled in
favour of allowing leshian couples to access IVF
treatment, the government announced that it would
amend sex discrimination laws to overturn that ruling.
In 2002 the Family Court recognised the validity of the
marriage of a person who was born female but then
underwent gender reassignment surgery. Not content
with letting the court do its job, the federal government
appealed that decision. That appeal was thrown out of
the courts. Earlier this year four separate government
ministers, including the Deputy Prime Minister and the
Prime Minister himsdlf, felt the need to publicly con-
demn Play School’s recent depiction of Brenda and her
two mothers going off for the day on an activity.

This ban on same-sex marriages is part of along list
of gay bashing by this government. This hill is legis-
lated discrimination. It legislates for the creation of
second-class citizens with second-class relationships
and fewer rights than heterosexual couples. One con-
stituent who wrote to me said:

[These changes] will only provide tremendous encourage-
ment to the minority of Australians with homophobic atti-
tudes who will fedl a little more justified next time they de-
cide to discriminate against someone who they think looks
like a poofter.

This Prime Minister has presided over some of the
most repressive and regressive legislation and acts of
this century. The Prime Minister through his actions
has shown disregard for the core values of our soci-
ety—equality and humanity. And the opposition is con-
tent to stand idly by while the government courts the
reactionary Right with this type of legidation. Any
opposition that does that is not worthy of calling itself
an opposition at all.

Yet some members of the Labor Party are trying
desperately to deny their party’s own lack of action and
cling to a semblance of credibility with the lesbian,
gay, bisexual, transgender and intersex community.
One Labor member last week letterboxed a leaflet
about thislegidation. The leaflet said:

Sometime in the not too distant future people will look back
on this desperate attempt at wedge politics and treat it with
the contempt it deserves ...

That is absolutely right. People will look back at the
way that every member of the Labor Party—in this
place and the other place—has been part of legisating
discrimination against a section of our community, and
they will treat the actions of every member of the op-
position and the government with contempt. So much
for Mr Latham's claims that gay and |eshian people are

now part of Labor’s ‘circle of mateship’. Thisis a bla-
tantly discriminatory, unnecessary and homophobic act
on the part of a government that is desperate to shore
up the votes of the moral conservatives in the run-up to
an historically tight election. It saddens and appals me
that the opposition has been complicit in this.

The Greens will not stand by and just let this hap-
pen. We recognise that freedom of sexuality and gender
identity are fundamental human rights. We believe that
the acceptance and celebration of diversity, including
sexuality and gender diversity, is essential for genuine
social justice and equality. | am extraordinarily proud
to represent a party that will not roll over on these core
values and that has been loud and vocal in continuing
to speak out for communities such as the lesbian, gay,
bisexual, transgender and intersex community that we
represent. We will rgject the bigotry, prejudice, division
and homophobia that are driving this legislation. We,
unlike the opposition and the government, will have no
part init. We will always stand up for human rights and
we will always stand up for an end to this bigotry, divi-
sion, homophobia and prejudice.

Senator BARNETT (Tasmania) (3.00 p.m.)—
Firstly, | want to acknowledge those in the gallery to-
day who are here to support the Marriage Amendment
Bill 2004. | acknowledge those who last week were
among the 1,000-plus who attended the forum on why
marriage matters. | acknowledge the hundreds and
thousands of Australians who support the government
on this bill. But in light of the time constraints we are
in and the agreement with the other parties, | seek
leave to incorporate my speech in Hansard.

Leave granted.
The speech read as follows—

| riseto welcome the Labor Party’s back flip on the Marriage
Bill 2004, but | also want to highlight Labor’s rubbery and
duplicitous attitude towards the institution of marriage, that
so characterises the approach the new Labor Party has to-
wards the policy process in this Parliament.

This political party has lost its soul, largely because the
Latham version of the Australian Labor Party, judging by his
recent actions, would sell its soul in the twinkling of an eye
to grab hold of power. This party is cynically manipulating
the political process and cynically treating Australians with
contempt.

| respect the Democrats and the Greens for their opposition
to marriage being solely between a man and a woman, be-
cause they have been consistent.

But for Labor, oh no. This party is trendy one day and con-
servative the next, depending on the audience. Its leader will
sup with the Greens one day and sup with the foresters the
next, and tell both sides what they want to hear. This is La-
bor’s juke box of ideas, which involves dialling up a position
and running with it until it has served its useful purpose.

They treat the Australian people like fools, but | know the

Australian people are smarter than that, and they are seeing
right through this veneer.
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The Labor Party’s manipulative acrobatics on the Marriage
Bill is an insult to all Australians and specifically the one
thousand people who travelled to Canberra a week ago to
attend the marriage forum organised by the National Mar-
riage Coalition.

| pay great tribute to these people who are totally dedicated
to the ideals of Christian living, where marriage is honoured
as a loving and mutually respecting relationship between a
man and a woman. Where children in this institution are
protected and nurtured to grow and prosper in a safe and
balanced environment.

These are the people | respect. In particular | acknowledge
Jim Wallace of the Australian Christian Lobby, Warwick and
Alison Marsh of the Fatherhood Foundation and Bill
Muehlenberg of the Australian Family Association. They
were the organisers and prime movers who helped to make
the forum such an overwhelming success. As the forum’s
parliamentary convenor | nearly booked the Theatrette which
holds 250-odd people. So, having over 1000 in the Great
Hall was fantastic in such a short time frame. | also ac-
knowledge the forum speakers including in particular Profes-
sor Patrick Parkinson of the University of Sydney, the Rev
Dr Margaret Court, Professor Tom Altobelli, Mary Louise
Fowler of the Australian Family Association, columnist An-
gela Shanahan, Bill Muehlenberg of the National Marriage
Cadlition, Dr David Van Gend, Babette Francis of the En-
deavour Forum, Major General “Digger” James, and the Hon
Richard Gee of the NSW Council of Churches.

Those who attended travelled long distances from every
State and Territory of Australia in many cases because they
cared. They were concerned that if the current workable
definition of marriage was watered down the great value of
marriage to our society, our families and particularly our
children, and their children would be irreversibly diminished.

Prime Minister John Howard spoke at the forum because he
cared. He knows that the character of a nation is expressed
through the values it shares.

In his speech Mr Howard said — “1 have a very simple view
about the issue that is currently before the Federal Parlia-
ment, and that is to insert affirmatively into the Marriage Act
the definition of marriage that we have always commonly
understood in our society. It expresses the fundamental
Judeo-Christian view, and that is that marriage is a life long
union between a man and a woman to the exclusion of all
others’.

This is the big difference between John Howard and Mark
Latham. The Opposition Leader will poach or plagiarise any
idea or ideal and snatch it for himsdf, until it becomes ex-
pendable.

John Howard has demonstrated courage in the face of oppo-
sition and ridicule, being prepared to stand firm, saying he
won't sacrifice or diminish important Australian values for
the sake of fashion, to fit with trends in some overseas coun-
tries, or to satisfy the carrion cry of vocal minority groups.

John Howard's actions as Prime Minister are predictable,
certain and reasonable, creating a sure path forward for the
Australian community. Labor’s back flip on marriage shows
that the Latham Labor Party is predictable only where popu-
lism resides.

The great virtue of John Howard's Prime Ministership is that
what you seeis what you get. With Mark Latham, what you
seeis anything you want it to be.

With John Howard you don’'t get smoke and mirrors, pre-
varication or confusion. You seg, it is a shame we need to
have this debate at all to make a stand on something so sim-
ple as marriage. There should be no confusion about its defi-
nition, and indeed no need for a Senate inquiry.

John Howard has demonstrated commitment when it may be
a populist stand among some people for this Government to
open up marriage to common law or parliamentary re-
definition, but | am proud to say the leader of this Govern-
ment is not so fickle.

With John Howard you do not get equivocation or procrasti-
nation on such basic fundamentals as marriage.

| believe that marriage is a bedrock institution worthy of
protection, and | will do all that | can and in my power and
persuasion to ensure that that institution is protected, espe-
cialy from the Labor Party’'s duplicity. The institution of
marriage has endured for thousands of years and across
countries, cultures and religions. It is a socia institution
which benefits family members and society, and it does pro-
vide for stability in society. It also provides a solidly-built
roof under which children are nurtured, protected and raised.
It specifically benefits the children and is designed to ensure
their welfare is maximised.

| believe that the Labor Party in June this year tried to cov-
ertly kill off the Marriage Bill. On the one hand they said
that they supported marriage; but on the other hand they also
said they supported overseas adoptions by same-sex couples.
Frankly, in my view, that isillogical, irrational and inconsis-
tent.

The Labor Party referred the Marriage Bill to a committee
for some 14 weeks, hoping not to be forced into making a
decision until after the election.

They said ‘we support marriage’ but when the Howard Gov-
ernment introduced the marriage only bill Labor refused to
support it. Yes they refused!

An articlein The Australian on August 10 said

“Labor had promised that it would not vote for the bill until a
Senate report into the issue had been handed down.”

Gay activist Rodney Croome accused Labor of reneging on
its promise to wait for the Senate report. Mr Croome and |
agree on that fact at least. Labor has done a back flip.

| believe in the view of the vast majority of Australians that
children, including adopted children, should have the oppor-
tunity, all things being equal, to be raised by a mother and a
father. Labor opposes this proposition.

Labor is happy to alow same sex adoptions and the Labor
shadow Attorney General Nicola Roxon said exactly this
early in the week. If they support our Marriage Bill but op-
pose the Government’s same sex adoptions bans, why the
need for an inquiry?

As our Deputy Prime Minister John Anderson said on August
10 —“The continued division and duplicity within the ALP
over the preservation of marriage shows yet again that they
areincapable of governing Australia.”

In this debate it is instructive to detail what Mark Latham has
had to say publicly in recent years about, Christianity, relig-
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ion and how these views sit with Labor’s back flip on the
Marriage Bill.

MARK LATHAM AND RELIGION

“As an agnodtic | have strong reservations about organised relig-
ion. It strikes me as too doctrinaire and, when it comes from the
pulpit, too authoritarian.”

- The Third Way: Why the Left lacks common sense on pov-
erty. Australian Financial Review. February 7, 2000.

2. Asked about hisreligious faith, he said: “I’'m best described
as an agnogtic. | think there is a world beyond, a spiritual
world...but it hasn't presented itsdlf...| can't say it'sthisrelig-
ion or that religion. just haven't had that personal connec-
tion.”

- Sydney Morning Herald. April 19, 2004

3. “Theonly reason | can see for opposing the hill is religious

fundamentalism . . . . We have the news overnight of the
Archbishop of Sydney standing down because of serious
child sexual abuse all egations made against him. We havethe
horrific situation in the United States where the Catholic
Church has been ripped to the ground by the allegations, and
proven instances, of child molestation.
“People are living in fear in what is happening to young, in-
nocent children in the hands of the Catholic Church. Yet the
hierarchy adopts a pious, sanctimonious status where they
want to lecture others about family and moral issues. This
demonstrates the problem with religious fundamentalism. .

- Research Involving Embryos and Prohibition of Human
Cloning Bill 2002: Second Reading. August 21, 2002.

4. “The Catholic Church is...losing popular faith and public
support. The Catholic Education Commission in particular is
an example of a flawed and authoritarian hierarchy...

- States Grants (Primary and Secondary Education Assis-
tance) Bill 2000: Second Reading. September 5, 2000.

5. isthe Lyons Forum a group of religious zealots? Isit a group
of fundamentalists with a Bible in the top drawer and a Hus-
tler magazine and a box of tissues in their bottom drawer?
My answer to my condtituents who are posing those ques-
tionsis that they are all of the above. They are narrow; they
are social engineers; they are zealots; they are fundamental-
igs...”

- Income Tax Rates Amendment (Family Tax Initiative) Bill
1996. Cognate Bill: Family (Tax Initiative) Bill 1996: Sec-
ond Reading. September 19, 1996.

6. ‘Abrechtsen isanother filthy hypocrite. Who is she to lecture
people on civility? She is someone who hates feminism, de-
scribing other women as ‘totalitarian’ and ‘ self-obsessed’ just
because they support paid maternity leave.

- Grievance Debate: Palitics: New Correctness. August 26,
2002

In conclusion, let me say that one of the reasons for the La-
bor backflip on marriage is the almost record number of
submissions to the Senate inquiry. Some estimates put the
number over 10,000, some are over 12,000. This is an in-
credible response in such a short time, with an overwhelming
number supporting the Government’s initiative. Latham’s
Labor could see the writing on the wall, and, combined with
the 1000 plus attendance at the marriage forum in Parliament
House, knew they had to do a back flip.

| believe the silent but overwhelming majority of Australians
support the view that marriage should be between a man and
a woman and that same sex couples should not adopt chil-
dren.

| am proud to have played a part in researching and writing a
letter to the Prime Minister in March and signed by 30 Coali-
tion backbench colleagues, recommending that the Marriage
Act be amended. This bill we are passing today is the culmi-
nation of a lot of effort and support from across Austraia.
Today if we are successful in passing this Bill, and | expect it
to be, it will be awatershed event.

In fact on this historic occasion | believe the vast majority of
Australians will be saying thankyou, and what a relief. Why
did we need to go through this debate in the first place?

On a personal note | have been overwhelmed with support
and encouragement, and | want to thank all those Australians
who have stood up to be counted and expressed their views.
God bless them, and God bless Australia.

Before concluding | want to express the utmost concern re-
garding Labor’s announcement on August 4, where shadow
Attorney General Nicola Roxon at the Marriage Forum said:
...we are committed to introducing religious and racia anti-
vilification laws...”

| say to the Labor Party, please provide the details. Put them
into the public arena so that they can be assessed and ana-
lysed. Labor also has policies for same sex couples and
adoptions. The community wants to see the details, lest my
suspicions be confirmed that behind this veil of support for
the institution of marriage, a Latham Government would
have an agenda to appesse the Left wing of the party, and
ultimately undermine the new marriage laws being passed
today.

Senator HARRADINE (Tasmania) (3.01 p.m.)—I
will be brief as my position on the Marriage Amend-
ment Bill 2004 is relatively well known and | do not
want to take up the limited time available going over
arguments that have been well canvassed. This legisla-
tion is quite important. The system of marriage be-
tween a man and a woman is one that has been relied
on for thousands of years across the world and across
all cultures. It has been tried and tested over time and
found to be the best arrangement available. Moving
away from this shared community standard would
mean that marriage would become just one option in a
list of relationship options. It would in fact lose its
meaning.

The legidation we are currently considering is a
simple piece of legidation. It is about reflecting the
community understanding of marriage, which is that
marriage is between a man and a woman. It isin some
respects a simple matter of clarifying a definition in
legidation so that it reflects a common understanding.
But there has been a lot of complex debate surrounding
that ssmple aim.

| acknowledge there are Australian citizens who do
not want to marry a person of the opposite sex. Rather
than saying marriage is not for them, they have argued
for the definition of marriage to be broadened to allow
them to marry someone of the same sex. More than
that, there are claims that not changing the definition to
alow same-sex marriage discriminates against gay
people. But, with respect, this is a very simplistic ar-
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gument. There are of course a range of conditions put
on the definition of marriage and these hel p to maintain
the fundamental nature of marriage. These include the
conditions that the people marrying must not be al-
ready married, that they are old enough to marry, that
they not be of the same sex and that there are only two
peoplein a marriage.

Marriage is in effect open to all people, without dis-
crimination, but under a range of conditions. Those
who do not accept those conditions because it does not
suit them for one reason or another need not enter into
marriage. The difficulty with agreeing to change the
basic conditions surrounding marriage is that a range
of groups might want to alter the surrounding rules to
suit them. This would lead to a point where marriage
would no longer be recognisable. | am not sure how we
could, without accusations of discrimination, distin-
guish between the demands of one group and another.
It therefore seems more reasonable to me to keep mar-
riage asit isand confirm that situation in legislation.

If we were to start changing the common under-
standing of marriage, you could expect to have repre-
sentations made from people supporting the legal rec-
ognition of various relationships such as polygamy,
polyandry, which is one woman and many men, and
polyamory, which is a group marriage of varying num-
bers. The possibility of group marriages is not so far-
fetched. Two years ago the Law Commission of Can-
ada produced a report on adult relationships which
stated, ‘In principle, the Law Commission sees no rea-
son to limit registration [of relationships] to two peo-
ple.” A quick search of the Internet revealed at least two
active polyamory groupsin Australia.

Thereis value in the current system of marriage. At
a very practical level, it provides a very stable envi-
ronment in which to raise children. It seems to me most
important that children have a mother and a father. To
allow homosexual marriages is to deliberately deny
children a father or a mother. | know that there are ex-
ceptions to the stability of marriage—that marriages
sometimes fail, we all know that; that children are
sometimes not treated well; and that children can be
brought up well by one parent. But | consider that hav-
ing children grow up with a mother and a father is a
social ideal, and that is accepted generally in the com-
munity. | know myself how difficult it can be to bring
children up as a single parent. It was not a situation |
wanted to be in—certainly not; my wife died—and it
certainly was not ideal. |, like many parents, did the
best | could. | was not al that crash hot. | am sure that,
after two years of my single parenting, the kids were
very happy when | married a widow and were de-
lighted when, once again, they were in a family with a
mother and a father.

| am not saying that children cannot be brought up
well by relatives or guardians rather than by a mother

and a father. Sometimes that has to be the situation, for
one reason or another. But | do see that as a substitute
arrangement, and, acknowledging the best efforts and
intentions of people in this situation, it is not the ideal.
These are some of the reasons | support the acknowl-
edgment and strengthening in legislation of the general
community understanding of marriage—that it is be-
tween a man and a woman. Obviously there are many
ways to strengthen marriage, and | will continue to
lobby for that assistance. We have not got there yet. |
believe governments do not adequately recognise the
work that is done by families. | support this bill as one
part of that overall structure of support for marriage
and the family. | will leave my comments there to let
other honourable senators contribute to this important
debate.

Senator JACINTA COLLINS (Victoria) (3.10
p.m.)—I rise to briefly comment on the Marriage
Amendment Bill 2004 as well because | think it isim-
portant to deal with a number of issues on the record.
Firstly, let me say that | support this bill because of
some of the things that Senator Harradine has just
said—that there is value in the current system of mar-
riage, that we are affirming and strengthening the
common law understanding of marriage—and because
it is essentially consistent with the view that | have
expressed now for almost a good decade to those peo-
ple raising concerns with me over homosexual rela-
tionships. | was quite pleased last year when | was able
to note in the Vatican statement in relation to homo-
sexual unions two critical points, because they are the
points that | have been highlighting for a decade. Some
of these issues were lost in the controversy around, and
the interpretations placed on, this document, but |
would like to refer to a couple of them. One is the
teaching that says:

Nonetheless, according to the teaching of the Church, men
and women with homosexual tendencies “must be accepted
with respect, compassion and sensitivity. Every sign of un-
just discrimination in their regard should be avoided” .(7)
Nothing is more clear. There is no firmer base for the
Labor Party’s position on what we should be doing
about discrimination as affecting homosexuals. But the
other element in this position highlights some of the
controversy and the complications that we have been
dealing with today. | will refer to that now. It comes
from the conclusion in this document. It says:

11. The Church teaches that respect for homosexual persons
cannot lead in any way to approval of homosexual behaviour
or to legal recognition of homosexual unions. The common
good requires that laws recognize, promote and protect mar-
riage as the basis of the family, the primary unit of society.
Legal recognition of homosexual unions or placing them on
the same level as marriage would mean not only the approval
of deviant behaviour, with the consequence of making it a
model in present-day society, but would also obscure basic
values which belong to the common inheritance of humanity.
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I would like to reflect on that statement for a moment
because it relates to a discussion that | had with my
staff last year on the interpretation of the word ‘ devi-
ant’. | am trained theoretically as a statistician. To me,
deviant means other than the norm. Unfortunately the
interpretation | heard last year was that there was this
enormous insult to homosexual people because they
were being cast as deviants. | do not believe that that
was the intent of this statement. | think the statement
says that the norm for our society should be marriage
as we understand it and that we need to apply care to
how we deal with the issues over what is just and un-
just discrimination to ensure that it does not undermine
how we reinforce our norm for organising our commu-
nity. That iswhat | think the meaning of thisis.

As| think | implied in my opening statement, it es-
sentially reflects the position that | have been putting to
my constituents now for a good decade—that is, that |
think it is reasonable that unjust discrimination against
homosexuals should be removed but that | have care or
concern to ensure that is not done in a way which un-
dermines important ingtitutions in our community.
Senator Harradine gave one good example of how you
need to apply care when you are thinking through these
issues. Senator Greig referred to the problems associ-
ated with homosexuals who have married oversess. |
am aware of many, many people who have married
oversess in polygamous relationships. There is no de-
bate here in Australia, no debate at all, that at the same
time we should be dealing with polygamy. So | would
just offer that one caution when we are talking about
how we fiddle with the institution of marriage. | think
Senator Harradine's exampl e there is a good one.

At the same time, looking at how we regard the ho-
mosexua community, and thinking about my reflection
on that word ‘deviant’, | think on one very rare occa-
sion | need to agree with Andrew Bolt that the homo-
sexual community also needs to take care about how it
allows perceptions to be cast. | know that some people
probably take too seriously—some would counter-
argue far too seriously—events such as the gay Mardi
Gras. But, if the homosexual community wants to por-
tray itself in ways other than how homophobes assume
it to be, we need some care and attention.

That was highlighted in Melbourne recently with
what some of the gay literature was doing in relation to
one of Melbourne's high schools and the suggestion
that perhaps it was encouraging paedophilia. Care and
attention needs to be applied on both sides when we
are talking about accusations over whether people are
homophobic, or whether they just have common, good-
sense differencesin policy or perspective.

We need to reflect on the fact that we have, | think,
got to a stage where there is a fairly solid community
consensus on how we should deal with discrimination.
That is reflected in what has happened in many states.

We should take stock, for instance, in South Australia.
When legidation was progressed there, the organisa-
tion, Families First, that has been pilloried in South
Australia over the last week did not oppose removing
discrimination. Some would say it was a strategic ma-
noeuvre that they sought to ensure that the removal of
discrimination was applied across other types of rela-
tionships as well. But if it reflects a community view
that for Families First to be regarded as credible they
could not come out and say, ‘No, it's okay to continue
to discriminate,” then we need to accept that, across a
broad community now, we have a general consensus
that there are issues of discrimination that need to be
dealt with. This is why the Labor Party made this our
priority issue. There is good community consensus on
this issue, and we can make some progress consistent,
as | highlighted, even with statements from the Vatican.

But we risk losing some of that community consen-
sus with events such as those that have occurred in the
last week. So | wanted to share with the chamber my
response to the forum that was organised last week. |
received a brochure in my office advertising the forum.
| had heard nothing else about it. Despite the fact that |
am aware of other senior Labor Party people attending
and presenting to organisations such as the Australian
Family Association, there was not one reference to any
Labor participation in this forum. Despite the fact that
afterwards, in the glossy brochure circulated, al the
organisations paraded that they were non partisan,
someone like me—with my record and my standing in
this parliament—felt alienated from that event from the
outset.

My word of caution to those organisations is. dare
not let that continue. If you allow the thought of politi-
cal debate that has occurred in the last week to con-
tinue, you will damage your own cause. If you allow
Senator Barnett to incorporate the type of speech he
has today, you are padliticising these events in a way
which will wreak damage for you in the future. That is
my warning. My other warning, though, is that unfor-
tunately—and certainly | feel this very strongly—these
organisations are allowing the Howard government to
deflect the very serious issue that Senator Harradine
alluded to.

In today's Financial Review, a small Christian
school principal indicated that it would be good if La-
bor funding more on a needs basis for non-government
schools would assist his school, but that they are about
social engineering, and that might be a problem. You
tell me to which person can be more strongly attributed
that label of social engineer than the Prime Minister of
Australia, who allows experimentation on human em-
bryos. That is what | call social engineering of the
worst order. | remind those groups very strongly: do
not have your attention deflected from issues such as
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that and issues such as how much real, genuine support
familiesin Australia are receiving.

To remind people, | would like to conclude my
comments by incorporating e ements—I| have culled
this contribution—of a speech Wayne Swan made in
Utah. He reflected that the very ideology of some of
our conservatives today is what is introducing the mar-
ket economy into our social sphere. It is that market
economy perspective that is damaging our human rela-
tions. So don't stand there and cast the Labor Party as
having done a backflip—which we have not. Don't set
up procedural pretences to try to claim that that has
been the case. We have consistently said we would
support marriage as it presently stands and an affirma-
tion of that.

Procedural manipulations and attempts to cast a
backflip which never occurred are an outrage and dam-
age the social policy issues that are at stake here. We
have been quite consistent in our position. | ask anyone
challenging that: what did they think Labor was going
to do if the government had accepted our amendment
in the House of Representatives to split the bill? If you
had accepted that when it was first presented, this bill
would have been through months ago. But no. You
were into procedural manipulation and maintaining
pretences. The sooner that stops, the better for Austra-
lian families. | seek leave to incorporate the speech in
Hansard.

Leave granted.
The document read as follows—
Families under pressure

We al know strong families build strong communities. We
al know families are the backbone of a society. We al know
they are the only place for teaching and nurturing the values
that underwrite and bind our communities.

We all know they determine standards of acceptable behav-
iour within a community, and we al know it is the family
that sets the benchmark for community interests, aspirations
and sense of belonging.

The family, we all know, gives us our place, our identity. The
family potentially holds the answers to many of our most
debilitating social challenges. So why is it under so much
pressure? Why is it being devalued as an option?

In Australia, we are experiencing the widening of the gap
between rich and poor in both an economic and geographic
sense, and we are witnessing the struggles and exhaustion in
the greatest marathon of all — the raising of a family.

Life is faster, harder, more technical, more demanding of
time than ever before and with all the will in the world, some
families can’t clear the hurdles put before them.

They struggle financialy, they struggle time-management
wise, they struggle with the every day stress of modern life,
and they struggle with guilt.

They need both partners to work, but they want to put in time
with their children, or maybe with their aging parents. They
aren’t given enough time to be a parent, a worker and a good
involved citizen. The changes of recent years have stretched

families to the limit in terms of coping with longer working
hours and with therising costs of raising children.

Everyone has heard the old saying, so popular in times of
conservative governments, that “the rich get richer and the
poor get poorer”. The sad truth is that there is now a new
clause on that sentence; “and the middle gets squeezed”.

Government complicity

In Australia, the current government has actively contributed
to thisincreasein pressure being placed on families.

For example, cuts to childcare funding meant that parents
gap fees have risen by $20-$30 per week for each child. In
fact, childcare fees have jumped by 56% since 1991, but
government benefits have only climbed 29% over the same
period, with that gulf opening up since the conservative gov-
ernment cut childcarein 1996.

As if trying for double-or-nothing on pressuring middle in-
come families, the Howard Government introduced the
European value-added tax system in Australia — only 30
years past its use-by date in Europe.

In Australia now, the goods and services tax, or GST, means
that effectively every time a family has a child, they go up
into a new tax bracket. But that's not all. When the GST was
introduced, the Howard Government knew it needed to offer
income tax cuts to try and compensate peopl e for its impact.
Half of them went to the top 20% of income earners. So the
rich got richer; the poor got poorer; and as usual, the middle
were squeezed.

Workplace pressures

A further obvious area of pressure comes from the work-
place. Over time, the workplace has come to encroach more
and more on family life. An Australian study found that 68%
of fathers felt they had too little invol vement with their chil-
dren. In 1999, Australian Bureau of Statistics figures showed
that, with dual-income couples, when both members work
full-time, 70% of mothers stated that they always or often
felt rushed, compared to 56% of fathers and 52% of women
with no dependent children.

Family values

In the face of these pressures, the political debate has had to
respond. And this is where we come to the vexed political
issue of family values. Of course there are many theories
today about how the family came to be in this precarious
position, and how to get it back on its feet.

At one end of the political spectrum there is a preoccupation
with issues such as divorce rates and single parenthood and
the decline of the nuclear family. At the other end thereis a
concern for atypical families and their rights. One thing we
all agree on isthat the pressures on families are a problem.

Social Conservatives want to reverse the change via a cul-
tural movement to re-establish family values and traditions.
An important part of this, they argue is to dismantle the wel-
fare state which serves to give families an excuse not to sup-
port each other. Some believe the dominance of individua
rights over the community is a mgjor cause of the family's
plight and sense that a values and morals movement could
put things right again.

Those of a less conservative bent see the change to the fam-
ily as a component of broader social issues like the changing
economy, gender equality and so on - in other words, things
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that people would not want to reverse or that cannot be re-
versed.

In Australia however, the evidence in shows that what we see
as the traditional family is alive and well. Despite the rise in
divorce rates, by age 15, 77% of children live with both par-
ents and 91% of one-year olds live with both parents.

None-the-less, in considering the current debate on the role
of the family it's easy to hark back to the days of white
picket fences, back to the 50s, when families were real fami-
lies, and say "we should go back there." We can’'t go back.

But if thereis a “values’ debate worth having, it’s this one:
In years gone by, the family represented a shelter from the
outside world. It was a place of daily renewal and regenera-
tion. A place of readiness from which to emerge to do daily
joust in the market or civic arena. Morals were reinforced
and formed in the family. Family values were wholesome,
reverent, promoted order. And they were different to the val-
ues in the marketplace.

Seadily, the rules of the market economy have encroached
on family life. In the market people learned self-interest.
They learned individualism, competiti veness and aggression.
They learned to focus all on growth at al costs. In the econ-
omy there are different sorts of responsibilities, it's laissez-
faire.....no obligations, no limits, just rights....sound famil-
iar?

How often do we hear people say that the trouble with kids
today is that they have no values? The thing is, they do. But
more often than not, they have the values of the market
economy. Little wonder that it takes just a few short years for
atoddler to unlearn the innocent first rule of play and social
interaction: how to share!

Too often, the very conservatives who talk about family val-
ues have radical economic policies which only push the mar-
ket further into family lives. Families should be able to ex-
pect both a fair share of the economic good times and a good
family life. Government policy should be directed at achiev-
ing these twin goals. We shouldn’'t be washing our hands of
the problem, and we certainly shouldn’t be in there up to our
elbows making it worse.

It takes a very committed government in these difficult times
to really make a difference for average families. Conserva-
tives in the past made a strong play on family values on the
basis that they were the ones attempting to hold back change
and preserve the position of families. The problem now is
that change is upon us. It has clearly outflanked average
families. What is needed now is not a strategy to preserve the
status quo, because that status quo —as | have shown —is one
of ever-mounting pressure on families.

Too often today, the only thing conservatives can preserve is
privilege. Australia’'s conservative Prime Minister John
Howard has proved excellent at looking after the better-off.
Where heis failing isin sticking up for average families. The
problem with our current Prime Minister is that despite all
his rhetoric to the contrary, he puts market values ahead of
family values. What we need is a government prepared to
join battle on the side of average families — to give them the
toals and the support they need to confront change — to put
them first rather than last.

Birth rate

The reason is that the problem is no longer one just facing
families. It is a problem confronting entire nations.

The pre-eminent issue threatening our families is their de-
clining number. Like many other nations — we face the prob-
lem of an aging population driven by declining birthrate. We
know that the challenges of paying for health care; aged
care; and pensions will only get bigger as our baby boomers
grow older. In a short period of time we will have gone from
baby boom to baby bust.

Australia's birthrate is now 1.75 down from 1.84 less than a
decade ago. Today, there is one Australian of retirement age
for about every five Australians of working age. Assuming
current levels of net migration continue in the future, in the
year 2021, there will be one for about every 3 Y. And by
2051, the ratio will be one for every 2 %. Why? Because
many couples are deciding not to have children, and it is a
perfectly legitimate choice.

However, it is the task of policymakers to ensure that it is
also a conscious choice — that people are not discouraged
from having children by bad policies.

Sadly, for too many Australians the choice to have children
weighs heavily. They look at the economy, their careers, and
the future for children of our society — a good education, a
decent job, a home. When they do their sums they are quite
rationally delaying or deciding against having children.

We must tackle the birthrate problem if we are to safeguard
our future and central to the problem of the birthrate is the
economic plight of ordinary working families. Immigration
helps a bit, but in terms of lowering the average age of the
population, you can't get much better than a new child aged
0!

Family policy, properly understood, is not about forcing
women to have more children, or keeping them in the home,
or any other such antiquated rubbish. It is simply about
things that you would want to do anyway -- make it easier
for families to have and care for children. The growing intol-
erance in our society towards families — so often expressed
as the complaint, why should my taxes pay for someone else’s
children? — comes from a failure to recognise that families
perform a social good. Families produce the workers of to-
morrow who will support us in our old age. They are also
nurturing children who will provide our society with innova-
tion, creativity and hope for the future.

Work and family

How do we provide encouragement for those families who
want to have children but are not? How do we ensure that the
current paradoxical situation whereby families who can af-
ford children are not having them, and families who cannot
are - is addressed?

First, we have to accept the reality of economic life. We have
to accept that in most families both parents need to work. So
we need to help those families balance work and family life.

The OECD has been closdly following the relationship be-
tween work and family policy and birthrate. It has found that
family size is lowest in countries where women's labour
force participation is lowest. The OECD sensibly observes
that such correlations do not prove that increasing female
labour force participation rates will inevitably increase fertil-
ity rates. But they do suggest “child rearing and paid work
are complementary rather than alternative activities,” and
that policy should be made on that basis.

Let me give you an example of what | mean - and | think this
one is equally as relevant in your country. | spoke earlier of
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how the conservative Australian Government has punished
families through its childcare and taxation policies. But a
further policy agenda has arguably done as much — if not
more — damage. Since 1996, the Howard Government has
favoured a policy of radical workplace deregulation.

It has weakened the industrial awards that protected wages
and conditions in the workplace, and has very effectively
worked to lessen the influence of industrial unions in Austra-
lian workplaces, and weskened the Australian industrial rela-
tions commission, which was traditionally the "umpire" that
worked to promote industrial harmony and workplace fair-
ness. As a result many workers in Australia have now traded
off hard won conditions, like job security, for meagre wage
increases. The practical result of this has been to lessen job
security, and to release a boom in casual as opposed to per-
manent work.

An Australian Demographer, Peter McDonald agues that this

radical economic agendain Australia has seen:

e Family-friendly industrial relations reversed in thein-
terests of efficiency;,

»  Thehiring of people who will not be disturbed by the
demands of family responsihility;

» Job insecurity which arises from individual contracts;

»  Callsfor further cuts to family services and lowering
taxes

Labor’swork and family agenda

Responsibilities are important; but when the decline of fami-
lies is in direct proportion to the economic pressure placed
on it by government decisions, one has to ask whether they
arethereal issue. In our country we have a government that
is more concerned with the fluctuation of prices on the
sharemarket than those at the local supermarket. Its ministers
take their cue from those sitting around the boardroom tables
rather those pedling potatoes at kitchen tables. And in his
haste to reduce the size of Government our Prime Minister
has increased the vulnerdibility of families to the harsh
forces of the market.

Early assistance

My Labor Party has not only turned its mind to family mat-
ters, it will bring the resources of government to bear, to
ensure the foundations of families are strong.

In our country, people always talk about the Snowy Moun-
tains Hydro-Electric Scheme. Projects like the Snowy Moun-
tains dammed mighty rivers; drilled through mountains and
gave the nation an asset for generations to come.

Our modern Snowy Mountains challenge is of a ‘human’
rather than a ‘bricks and mortar’ kind. It is about making
families stronger by giving them more time together and
providing them with the support they need. | see our modern
Snowy Mountains Scheme as a complete redrawing of the
map when it comes to services for families and childrens
services including childcare.

We currently have a patchwork quilt of services — childcare,
maternal and child health, family support and early education
— that is fragmented and inaccessible. Where once the infra-
structure challenge facing us was to move mountains, we
now must move minds. We need a root and branch reap-
praisal of services for children and families and we have to
make sure young families get all the services they need to be
good families. That means changing the way Governments

(and remember like you we have three tiers of it) plans and
funds child and family services.

There will be those who argue that the | ogistics are too diffi-
cult. That you can’t hope to create a service system where a
child and their family get the right mix of medical, practical
and emotional support when they need, where they need and
how they need it. | think you can. And | think we must begin
the task. Because we are sitting on 40 of years of research on
child development that says unequivocally — every dollar
invested today can save many more down the track. Re-
search that suggests if you get the platform of child and fam-
ily services right you have less adults who cannot read, less
spending timein prison and less without work.

My vision of a new child and family service platform starts
with a comprehensive national program of early assistance
backed by a Government commitment to monitor and strive
to improve the wellbeing of families and their children.

Childcare

Childcare is the single biggest issue most parents cite when it
comes to the task of balancing work and family. It is essen-
tial to the modern balance between work and family life, and
to providing opportunities for children's devel opment.

Labor’s commitment to the reworking of services for fami-
lies and children will have a strong focus child care, particu-
larly to ensureiit is once again affordable and available to the
many families who need it. While enabling parents to work
and study will always be a central purpose of childcare, it
can also promote children's growth in healthy environments.
We must face the reality that couples are having children
later in life and this is producing more single child families.
Childcare provides this growing number of children with a
chance to socialise that once would have been provided by a
brother or sister.

Labor will invest in childcare — in the name of not only
higher living standards for struggling families; but also a
better educational start for children.

Industrial relations

There are 2.8 million working parents with kids in Australia.
If we could give each one of them just one more hour a week
with their kids, that would be an extra 150 million hours a
year invested in happier kids; stronger families; better val-
ues. What a great investment in the future of our nation.

We want to steal back the millions of hours together that

have been taken from families in the last few years. We want

to give people the real choices to earn a living, but also to

have time with the people who they live for.

Welfarereform

In my view, lasting welfare reform comes from three things:

«  provision of an adequate safety net — so no one falls
through the cracks;

« theinvestment in opportunities - so people have the
skillsthat employers want, and

+  theprovision of incentives — making work pay.

Our current Government believes you motivate the wealthy

by giving them more, but when it comes to poor families, the

motivational technique is to give them less and to hand out

punishment. While they make sport of demonising people

with labels like ‘job snobs,’ there is a persistent refusal to

address the appalling poverty traps that see unemployed

families keep just 10 cents of each extra dollar they earn.
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All the rhetoric from the Liberal Party about restoring family
values means nothing if it is not matched by policy effort
that gives families the support they need to be self sufficient
and successful. Therefore welfare reform must place as much
emphasis on responsibilities as it does on obligations. Gov-
ernment has a clear responsibility to ensure it does its part in
helping families back to work, particularly where it's eco-
nomic decisions and policy may have put them out of work
in thefirst place.

Conclusion
The message | have been trying to give today is this:

The foundation of family prosperity — putting family values
before market values - has been ignored in our political de-
bate for too long -- caught in a debate for and against differ-
ent moral propositions.

This debate is important, but it should not be allowed to be a
substitute for Government action to support and strengthen
families — action that reflects basic and uncontested values
and demonstrates that families are a priority.

When the family debate is exclusively about moral proposi-
tions, political conservatives who don't want to spend money
on education; healthcare; families; and communities - are let
off the hook.

No progressive party like the Labor Party can stand by and
alow this to go on. We need to take up the battle - for the
elevation of family values above market values because an
investment in our families is an investment in the future of
our nation.

What is a nation after all? 1t isalot of things— theindustries,
the geography. But most importantly it's a place where peo-
plelive, and peoplein the end come back to one thing — fam-
ily.

Senator CHERRY (Queendand) (3.21 p.m.)—I
seek |eave to incorporate my speech in Hansard.

Leave granted.
The speech read as follows—

The Marriage Amendment Bill is amost unfortunate piece of
legidlation. It is an attempt by the Howard Government to
denigrate the status of a significant part of the Australian
population by implying that, in some sense, gay Australians,
and the relationships they form, are worthy of |esser recogni-
tion than heterosexual relationships.

| think we need to separate out two issues in dealing with
this bill. The first is we must set aside religious convictions.
Australia does not have a State religion, indeed section 116
of the Constitution expressly forbids a State religion. Thus,
we should not be talking about a ‘religious’ view, whether it
be a Christian or Islamic view, of what marriageis.

Rather, in dealing with the Marriage Act, the question for
this parliament should be about legal and social aspects, not
the morality of what we are discussing. | think many people
in this debate have forgotten that.

Rdigions should be free to recognise marriage within their
own communities consistent with their beliefs. The State,
however, has a wider responsibility for the proper regulation
of the legal, financial and social aspects of personal relation-
ships right across the community.

| can't move on without noting the shameless paliticking
associated with this bill. Let me make it clear —there has

been no concerted lobby from the gay community for mar-
riage rights. The legislation is not in response to some urgent
legal or social issue —rather it is arather pathetic attempt by
John Howard to emulate the political tactics of his good
fiend President George W Bush and try to ‘wedge’ his politi-
cal opponents on a‘moral’ issue.

Labor of course has panicked, with Shadow Attorney Gen-
eral Nicola Roxon throwing any sense of human dignity and
freedom out the window by backing this discriminatory and
unnecessary law.

The gay community has not asked for gay marriage in Aus-
tralia. It was not on their very reasonable list of social and
legal recognition that they were chasing.

As a gay community leader said at a community forum |
attended recently, “Why should we ask to parody a patriar-
chal heterosexual institution being increasingly rejected by
many heterosexual couples?’

But, what offends the gay community, notwithstanding the
‘non debate’ about gay marriage in Australia right up until
Prime Minister Howard started it, is the Prime Ministers
implicit assertion in bringing forward this legislation in say-
ing that they are unworthy of marriage or recognition of their
relationships. And that, rightly, makes them, angry.

| should acknowledge those Government M Ps who argued in
the party room against this legislation, arguing that it was
unfair, discriminatory and out of date. Warren Entsch from.
my own state, Trish Worth and Chris Pyne from Adelaide,
Petro Georgiou from Mebourne, Judi Moylan and Mal
Washer from Perth, and Peter King and from Sydney on
speaking out against this legislation in the party room ac-
cording to press reports.

| agree with Trish Worth's view in a letter to her constituents
in Adelaide that the bill is “completedly unnecessary and
could be seen to marginalise a section of the community for
no sensible reason.”

Of course, that didn’t stop her and her colleagues voting for
itin the House,

Ms Worth and her colleagues argued unsuccessfully to their
party room that the world has moved on, that social accep-
tance of gay reationships is widespread, and that it is time
for the Government to catch up. Unfortunately, too many
Government and Opposition MPs seem to have their minds
still stuck in the social system of the 1950s.

But, I'll make an attempt at least at trying to educate them.
One of the world's great bastions of conservative thought,
quoted regularly by the Treasurer and other Ministers, is
“The Economist” magazines found in the waiting rooms of
many ministers.

| wonder if those minister saw the cover story on February
26 this year which was entitled “ The case for gay marriage’.
The editorial argued:

“The case for allowing gays to marry begins with equality,
pure and simple. Why should one set of loving, consenting
adults be denied a right that other such adults have and
which, of exercised, will do no damage to anyone else? Not
just because they have always lacked that right in the past,
but until the late 1960s, in some American states, it was ille-
ga for black adults to marry white ones, but precious few
would defend that ban now on the grounds that it was ‘tradi-
tional’. Another argument is rooted in semantics: marriage is
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the union of a man and a woman, and so cannot be extended
to same-sex couples. They may live together and love one
another but cannot on this argument be “married.” But that is
to dodge the real question—why not—and to obscure the
real nature of marriage, which is a binding commitment, at
once legal, social and personal, between two people to take
on special obligations to one another. If homosexuals what to
make such marital commitments to one another, and to soci-
ety, then why should they be prevented from doing so while
other adults, equivalent in all other ways, are alowed to do
so?’

It is a pity that such clear and compelling arguments are lost
on the Howard Government and the Bush Administration in
their efforts to round up votes among fundamentalist Chris-
tians.

Last month, Nobel Laureste and former Anglican
Archbishop of Johannesburg Desmond Tutu contributed an
article for a new book published by Amnesty International
entitled “ Sex, Love and Homophobia” arguing that apartheid
and homophobia are both crimes against humanity.

Hewrote:

“Opposing apartheid was a matter of justice. Opposing dis-
crimination against women is a matter of justice. Opposing
discrimination on the basis of sexual orientation is a matter
of justice.

“It is also a matter if love. Every human being is precious.
We are al, al of us, part of God's family. We al must be
allowed to love each other with honour.”

“Yet al over the world, lesbian, gay , bisexual and trans-
gender people are persecuted. We treat them as pariahs and
push them outside our communities. We make them doubt
that they too are children of God —and this must be nearly
the ultimate blasphemy. We blame them for what they are.

“Churches say that the expression of love in a heterosexual,
monogamous relationship includes the physical, the touch-
ing, embracing, kissing and the genital act —the totality of
our love makes each of us grow to become increasingly god-
like and compassionate. If this is so for the heterosexual,
what earthly reason have we to say that it is not the case for
the homaosexual ?’

American Episcopalian Bishop John Shelby Spong, in an
open letter to evangelist Jerry Falwel in 2000 argued that
loving relationships should always be recognised regardless
of sexual orientation. Bishop Spong argued that:

“My study has convinced me that homosexuality is a given
part of the broad spectrum of humanity, so |, as Christian,
could never equate it with sin as glibly as you (Falwell) do....
There is certainly some homosexual behaviour which is sin-
ful. But maybe you haven't noticed that there is also some
heterosexual behaviour that is sinful. ...I regard any sexual
activity that is promiscuous or predatory, forced or uninvited
to be evil and sinful....

“But | also regard sexual activity which expresses love,
which is lived out in a monogamous commitment, which is
part of a relationship of trust and dedication, which does not
violate on€'s word given to another persona and which is-
sues in life, to be blessed by its own fruits and theirs to be
ultimately holy. | believe that the benefits and sanctity of
marriage must be extended by both church and society to
faithful homosexual partnerships and the sooner the better.

Not to do so is to continue the pattern of a killing prejudice
based upon uninformed ignorance.”

I'll leave as | said at the outset the theology to the theol ogi-
ans, but | do want to argue that our society will be the bene-
ficiary of any act, any law, that seeks to encourage more
Australians to commit to each other.

My generation of Australians and the next one coming
through is loath to commit to anything, particularly to each
other. Between 1986 and 2001, the percentage of Australians
aged between 15 and 35 living aone rose from 6.5% to
9.2%. The total percentage of households with a one person
rose from 22% to 24.6% between 1993 and 2001.

As anation, we are becoming less and less able to commit to
each other, becoming more and more selfish and sdf ab-
sorbed. Thisis not healthy for our society. The National Mar-
riage Coalition dropped a glossy document into my office
this week entitled “21 Reasons why Marriage Matters'. |
read it very carefully. And, while some of the reasons were a
little poorly articulated, | agreed with its overall tenor that
Australians are, for the most part, happy, healthier and eco-
nomically and socially better off in long term, committed
relationships than outside them.

But, if that is true for heterosexual couples, it is aso true, as
Bishops Tutu and Spong argue, for homosexual couples as
well.

As a Senator, | believe our society is healthier is we encour-
age people to make long term commitments to each other.

Four months ago, | marched down the aisle myself and made
my marriage vows in the Uniting Church. | didn’t undertake
it lightly. | believe that my marriage has and will continue to
enrich my life.

| don't want to deny that right to stand in front of the com-
munity and make a public commitment to the person you
loveto any Australian person.

The proposition in this bill is objectionable in the extreme
that stable, loving relationships should be demeaned by a
Federal Act of Parliament.

The proposition that my relationship, being a heterosexual
one is worthy of legal recognition but the longer term rela-
tionship of my colleague Senator Greig is not is objection-
able.

As | said at the beginning, we need to separate issues of the-
ology and law in this debate. | would be opposed to a law
which forced the churches to :;solemnise gay marriages
where this was contrary to their teaching. My personal faith
tells me that Christianity should recognise long term mo-
nogamous loving relationship regardless of sexuality, but that
is amatter for the churches to decide not me.

But while | oppose the State imposing on the churches its
view of marriage, | also oppose the churches imposing on the
State their view of marriage. The legal aspects of marriage—
the care of children, the sharing of property, the aspects of
health, welfare, superannuation, the issues to do with separa-
tion—these are matters for the State to regulate, and we are
failing to do so in respect of gay couples.

Let’s finally recognise that there are gay marriages in our
country. There are gay people with children, with joint mort-
gages, sharing their lives, loving one another to the exclusion
of al others. This law will not change that.
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Let’s give them the legal recognition they need to ensure that
they can live their lives, and properly manage their affairs.
Let's give them the community recognition that they can
declare their love to be a beautiful thing. Let’s give them the
socia recognition that commitment to another person is a
positive thing in a society where commitment appearsto be a
dying concept.

.As Reverend Doctor Dorothea McRae McMahon said to the
Uniting Church assembly last year:

“As aleshian, | am not in moral decay. | am in one faithful
relationship that brings me life and hope and that my family
supports and which enriched my lifeas a Christian. I'll be 70
in afew months. I'm not on sexual adventure. Its about love,
its about the freedom for people like me to love another per-
son body, heart and soul as you — heterosexuals — are permit-
ted to do.”

I hope that one day this Parliament will give to Dr McCrae-
McMahon and the hundreds of thousands of other gay Aus-
tralians the recognition as full Australians that they so richly
deserve.

Regretfully, in this politically charged pre-election debate,
the Labor, Liberal and National Parties will be denying them
that just recognition here today, even to the extent of denying
time for a proper debate of this discriminatory hill.

Senator BARTLETT (Queensland—Leader of the
Australian Democrats) (3.21 p.m.)—In my view, the
Marriage Amendment Bill 2004 degrades marriage and
is anti family. It encourages and reinforces a decline in
moral standards and decency that will strike at the
heart of our society if we do not stand against it. It will
obviously pass today, but that will not be the end of the
battle. There have been plenty of immoral laws passed
in the past. That does not mean you just say, ‘Wdl, we
lost that one,’” and give up; you continue to fight until
the immorality that it represents is overturned. The
Democrats will continue to do that.

This bill will prevent people from being able to
marry. It will prevent people from being able to marry
the person they love, and for the romantics here
amongst us marriage is first and foremost an expres-
sion of love. Perhaps the lawyers amongst us would
remind us that marriage is first and foremost a civil
contract—a piece of paper that you sign and a contract
into which you enter. That civil contract is what is re-
flected in the law, and what we are actually debating
here today is an amendment to the civil law. It is not a
debate about religion, and any attempt to legislate in
respect of a religion would almost certainly be uncon-
stitutional and would not be acceptable. If a particular
religion wants to set up a particular set of criteria for
people who choose to follow that religion, whether it is
to do with marriage or various other codes of behav-
iour, that is one thing. But to seek to apply those reli-
gious criteria to the entire community and to prevent
some people being able to marry at all is totally unac-
ceptable and totally discriminatory.

A law isalot more thanjust alegal document, inthe
same way as a marriage is a lot more than just a civil

contract. It is for that reason that, whilst it has been
good that the debate from various sides to date has
been measured, it has also been narrow in alot of re-
spects because it has looked at definitions of marriage
and the nature of marriage as an ingtitution. | want to
ensure that also reflected in this debate is the impacts
that this could have on some people—the impacts of
our validation of certain views by passing a law that
reflects them, as this does.

This hill is part of a range of matters currently be-
fore a Senate committee that is looking at not just the
narrow legal components but a lot of those consequen-
tial matters. The committee received a lot of interest
from the community and received a range of views.
The committee was not able to hear the public's views
on it; it was not able to consider the range of matters.
The public and those perspectives were silenced and
the Senate has decided to make a decision on the bill
anyway, without taking those views into account. That
is a shame, because it may have led to a more informed
decision, if nothing else. People may have had a
broader understanding of what it is that they are actu-
aly doing here.

It is extremely inappropriate, in a parliamentary
sense and in terms of the undermining of democracy, to
put a bill on for debate when it is before a committee.
We have said to the public, ‘ The Senate believes thisis
sufficiently important, we will have an inquiry and we
will let you put your views. We will explore the sub-
stance of those views. We will have public hearings
and then they will be on the public record. We will at
least have a richer outlining of the issues and we can
hopefully have a more informed debate when we fi-
nally get to it in the Senate.” There has been none of
that. What has been decided today, apart from anything
dse, isaspit in the face to that entire process and an-
other spit in the face to democracy, which we are get-
ting used to from this government. | do not know how
many more times they are going to spit in the face of
democracy, but | do not think it ever gets enjoyable or
acceptable.

Causing extra outrage is the fact that the Labor Party
has consented to subverting that absolutely critical part
of the Senate process, which we often laud as one of
the great pluses of the Senate and one of the most valu-
able components of the entire Senate committee proc-
ess because of the opportunity to engage the public.
Labor has not only acquiesced by ignoring that; it has
sent an extra message that thisis not just a simple pro-
cedural vote but a matter of urgency—it is a matter of
priority above everything else and it must be passed
today and with a curtailment of debate, even amongst
senators, let alone the public. That is bad in itsalf but
the message it sendsis far worse.

For that reason, | will read a little bit from a few of
the emails | have received. | am sure all of us have had
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many emails on this issue from all sides of the debate.
Because those people have been in effect silenced it is
appropriate to at least read a few of them, without men-
tioning names. One person wrote:

Asfar as marriage goes, it should be a simple human right

to marry the person you love. It is that simple. To claim that
allowing gay marriage in some way diminishes heterosexual
marriages is to claim that a gay relationship is not as impor-
tant or loving or valid as a heterosexual relationship. Thisis
simple homophobia. How can a few gay people committing
themselves to each other for life hurt this society? Surely it
would have the opposite effect.
How can extra people wanting to commit themselves
through marriage somehow hurt marriage? Anocther
couple, from whose email Senator Nettle also read, so |
will only touch on it, make the point that they have
been in a relationship for nearly 10 years and have a
couple of children. They arein that respect, asin many
others, just a regular family bringing up their children
and, asthey say:

..hoping for the best, trying our best, renovating our
home, sharing our lives with those close to us. We live in a
democratic soci ety where equality is fought for virulently.
These people end by saying that, despite everything
that is happening—obvioudly they oppose this legisla-
tion—they are married in the eyes of their friends,
themselves and the universe, and they are just waiting
for the law to catch up—and that is great. Clearly they
are married in their own minds and obviously would
love one day to be able to be married in the eyes of the
law but they are not going to let others' prejudices pre-
vent them from feeling strong in their love for each
other. Another email is from a woman—a 43-year-old
mother of eight children—who is a resident of the
ACT. One of those children is a leshian. She says she,
her husband and all family members are very proud of
their daughter. She goes on to say that, when her
daughter first talked about being a lesbian:

... a8 a mother my reaction was an immediate fear for my
child as | knew her sexuality would make life harder for her
and that she could be the victim of discrimination.

She speaks of how proud she was when she sat with
her daughter in the ACT Legidative Assembly as the
local government here in Canberra overturned the dis-
criminating phrase in the ACT Adoption Act that pre-
cluded adoption by same-sex couples. | am pleased that
the Democrats, through our local member, Roslyn
Dundas, were part of ensuring that happened. She
speaks of how that was important not just in a legal
sense. In one sense it was affecting a very small num-
ber of people, but it was a clear signal to her daughter
that society was changing and that she should not be
judged solely on the basis of her sexual orientation. |
will not read all of the email, but she talks of her dis-
tress that straight after that we get the federal govern-
ment coming in, not with the dog whistle but with the
megaphone and the loudspeaker, once again reinforc-

ing ‘those perceptions and encouraging those percep-
tions of discrimination’. She talks about her greater
awareness, gained from her daughter, of the impact on
other young people. | spoke before of the couple who
are quite comfortable with themselves. Their view is
that if others in the community have a problem with
our relationship, that is their problem.

The more people who feel like that the better, but we
have to acknowledge that not everybody—particularly
not every young person—is so sdf-assured and so
comfortable. It is a simple fact—even a statistical
fact—that young gay people are at a much higher risk
of suicide—about a six-fold increased risk of suicide—
than others. Around one in three suicide attempts by
younger people relate to sexuality issues. That is wider
than just sexuality in relation to being a gay or leshian;
that is about sexuality issues in general. We all know
that sexuality issues not only are personal, by defini-
tion, but also are in many ways ones that a lot of peo-
ple, because of the social environment that we are in,
have difficulty working through, particularly when
they are young. That six-fold increased risk of suicide
among young people if they are a gay man or aleshian
isastatistical fact.

As to the other side of the debate, | am certainly not
accusing those people who support this bill of encour-
aging, condoning or not caring about suicide. | am talk-
ing about the fact that the impact of these sorts of
measures, let alone giving them priority and urgency,
involves a lot more than just a little change to the law,
because it reinforces signals and it gives legitimacy to
the sorts of statements that were made by people last
week in the Great Hall of our Parliament House. Some
of them said that gay people were moral terrorists, they
had vile passions, they were a sign of the moral decay
of our society and they were undermining our society.
If you fed strong about yourself, then you are likely to
respond to that by saying, ‘ Go get stuffed. | don't care.
That is your problem.” And it is their problem if they
believe that. But if you are not strong in yourself, that
sort of thing can be unbelievably damaging at an indi-
vidual level.

| still cannot get over my fury at walking into that
meeting in the centre of our Parliament House, in the
Great Hall, where our Presiding Officers would not
permit an address by a world leader like the Dalai
Lama because they did not want to upset or offend the
Chinese communist dictatorship. Yet any persons—
public visitors, and we all know we get many visitors
from the public coming to Parliament House, as they
should and as we would want them to—could walk
into the upstairs area, as | did, and hear that sort of
stuff being applauded in the middle of our Parliament
House. That is permitted by our Presiding Officers but
a few people that stay outside and hold signs express-
ing their disgust are breaking the rules by protesting!
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| should say, because | take on board what others
have said, that it is not fair for me and others to have
vilified all of those people that attended that forum by
saying that they are al guilty of this sort of hate
speech, and | retract any impression of that. To be bal-
anced, | have to say that some of the other speeches
there—and | witnessed only about 30 minutes in all;
that is all it took; god knows what else was said—
among some of the other bits | saw were lovely. | re-
member in particular an elderly couple, who had been
married about 40 years, just talking about their love for
each other after 40 years of marriage and how wonder-
ful it was. Nobody could complain about that. As Sena-
tor Boswell said, the people attending that forum were
supporting marriage. | support marriage, and | am mar-
ried. It would be a bit of a problem if | did not support
marriage, seeing that | am married. But what do | say
to a constituent that meets with me and says, ‘| want to
get married too but it isillegal for meto do so'—which
has happened to me. Do | just say, ‘ That'sa pity. That's
just because of who you are, because of your “vile pas-
sions’ or something’ ?

We should not forget that in our lifetime Aboriginal
people had to get permission to marry—that interracial
marriages were seen as wrong on the basis of race.
Now people, quite rightly, would be absolutdy dis-
gusted. But that is what we are saying here. We are
saying that, just because of who you are, if you are a
certain way it is bad luck—you cannot get married—
and supposedly that is not discriminatory. | wish peo-
ple would think through what they are actually saying.
The fact that it is something only a certain number of
peopl e in the community can have access to and others
cannot, purely because of how they were born and who
they are, devalues my marriage. That is why this of-
fends me so much. This legidation is disgusting. To
say that it defends marriage when it degrades it so
much is something | find extraordinarily upsetting.

Earlier | used a quote from Edmund Burke—one
which has been used many times by many people—
that the only thing necessary for the triumph of evil is
for good people to do nothing. That iswhy it is so dis-
appointing, when there are many people in this cham-
ber who | know recognise how terrible this legislation
is and how destructive it is to our basic humanity and
decency, that they are going to let it go through. An-
other quote—one from Martin Luther King which was
at the bottom of emails |, and probably a lot of other
people, got from one woman—is ancther reminder that
in debating the law we are not just talking about semi-
colons and sentences on bits of paper and about deci-
sions for judges to make in their courts; we are talking
about things that can go not just to the heart of our so-
ciety but also to the human heart. As King said, ‘The
law may not change the heart but it can restrain the
heartless.’

That is areminder of the much broader and in many
ways much more powerful impact of our role as a par-
liament. It is not just about changing the law; we play a
role in legitimising certain values and certain views.
The law can restrain the heartless but, sadly, the re-
verse applies here. The law we are now passing will
validate the heartless, the bigoted and the hate filled. |
do not accuse everybody who supports this bill of be-
ing bigoted or hate filled but | do say that, by allowing
the bill to pass, they are validating those messages and
those statements, including some that were made—
with permission and to applause—in the very centre of
our Parliament House just last week. Not only does this
law not restrain the heartless; it applauds, validates and
encourages them.

| really do not think people recognise how severe
the impact of their actions can be. | talked before about
the much greater rate of suicide among younger gay
people. | am not going to try to lay the blame for that
on this bill but | remind people that, for those who
have self-doubt or difficulty with who they are or their
rolein society or in life—all of the sorts of things that
are swimming around in some of the dark areas the
mind can go to—letting some of this stuff have any
validity can be not only hurtful but also fatal. So, as |
said at the start, this bill does not only degrade mar-
riage and is not only antifamily; it is antihuman and is,
in my view, avalidation of a declinein moral standards
and decency. (Time expired)

Senator MARSHALL (Victoria) (3.41 p.m.)—I
seek leave to have my speech on the Marriage
Amendment Bill 2004 incorporated in Hansard.

Leave granted.
The speech read as follows—
| rise to address the Marriage Amendment Bill 2004.

In doing so, can | say how ashamed | am of this Government
and the Prime Minister. This is a most regressive piece of
legislation. It is fuelled by the politics of hate and division
and the possibility of laying down a political wedge in the
community at large.

And it is a sad indictment on a government that really has no
agenda and no vision for this country and our people.

How could the provisions of the bill before us be of any sig-
nificant importance to the Australian community at this point
in time or need to be dealt with in the hasty manner in which
they are? There is no reason for it other than an impending
election campaign and the possibility of exploiting fear,
prejudice and hate throughout the community.

Here is an issue that demonstrates the backward-looking,
outdated, old-fashioned, mean, nasty and totally out-of-touch
nature of the current Prime Minister and his attorney general,
Mr Ruddock.

Here is an issue and a bill that these men say is necessary
because there is significant community concern about the
possible erosion of the institution of marriage. Well, what a
joke, Mr President! That is aload of rubbish.
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Who are these people and what exactly are their concerns?
What century are they living in? Or where are they living?

And what exactly is it about marriage that is under such
threat today from the gay and lesbian community? There
isn't anything.

This isn't an issue about gay marriage at all. This is an issue
about exploiting prejudice and hate. It is about division and
segregation. It is about discrimination and it is about the
Prime Minister's unhealthy obsession with everything Presi-
dent George W. Bush.

That is what this is about. Why, after eight years in Govern-
ment have Mr Howard and Mr Ruddock chosen now, just
prior to an election to bring about this change to the Mar-
riageAct?

Why hasn’t the Government acted during the past 8 years if
this was such an important and necessary issue to act on?

It isacynical approach by the Government. There can be no
doubt.

If there was not to be an election this year and the possibility
to use this issue to divide the community at large on the basis
of pregjudices held by people, would it be coming to the Sen-
ate right now?

The answer would have to be no.

This bill is politically motivated. Just like the proposed
changes to the US constitution banning gay marriage, this is
apolitically motivated stunt.

If only the issues weren't so sensitive, one would have to
laugh at the politics of the Government on this issue. Presi-
dent George W. Bush mentions that there might be a need to
act in the US on gay marriage, two minutes later, Prime Min-
ister John W. Howard sees an opportunity to exploit the very
sameissue and brings it hereto Australia.

It is laughable. This is a Prime Minister obsessed with the
US President and all of his policies. Does Mr Howard seri-
ously think he can keep up with the neo-Conservatives?
Well, it seems as though heiswilling to do all that it takes to
at least giveit ago.

It is a disgrace that our Prime Minister has chosen to attack
some of the most already-discriminated against members of
our community for his own political and electoral purposes.
Again, | have to say how ashamed | am of this Government
and this Prime Minister.

Now, Mr President, let me turn to the bill itsdlf.

This bill seeks to define marriage as the union of aman and a
woman, entered into for life, to the exclusion of all others.
Fine.

But this insertion is not the motivation behind the bill. The
motivation is to discriminate against gay and lesbian Austra-
lians.

As my colleague, the Member for Batman, Mr Ferguson said
in the other place, and | will quote him, “the Prime Minister
was at long last driven by the will of the community to fix
the blatant discrimination inherent in our superannuation
laws. He was driven to concede that gays and lesbians should
have the right to nominate the beneficiary of their own hard-
earned and accumulated superannuation. | commend him for
finally relenting on this issue, albeit a relenting that was long
overdue. But | also suggest that having made the concession,
the Prime Minister was so petty and small-minded that he

could not make that reform without soothing his own moral
conservatism. The Prime Minister could not make a progres-
sive reform for our gay and lesbian Australians without giv-
ing them a commensurate kick in the guts,” end quote.

That is exactly right and that is exactly what we have before
us today.

| cannot understand how in this, the 21st century and in the
very same year that we have removed discrimination against
same-sex couples in terms of superannuation, why the Gov-
ernment would seek to impose another layer of discrimina-
tion against same sex couples. It really beggars belief.

This Government just simply cannot accept that the world
has changed—that Australia has changed—and with it has
the idea of what constitutes a family.

Australian families in the 21st century come in all shapes,
sizes and forms. This should be embraced and supported, not
shunned and systematically averted.

It is high time that the national parliament recognised this
and afforded all Australians, regardless of individuals' sexual
preferences the rights and opportunities that all other Austra-
lians have.

Why should a union between two loving and committed
people be denied simply on the grounds that they are of the
same sex? There is clearly something wrong with a society
that turns a blind eye and reects a union on those grounds
alone,

At a time when marriage rates are on the steep decline,
wouldn't you think that we would be looking at ways to in-
crease the number of committed, loving and caring un-
ions/rel ationships/marriages (call them what you will) in our
community?

As the Member for Sydney said in her contribution to this
debate, as a society we are stronger when we look for ways
to celebrate and increase the sum total of love: not wall it in,
deny it or ignore it because it does not read like a Mills and
Boon novel.

Labor will be supporting this bill but it isn’t for the discrimi-
natory reasons that the Government has introduced it.

Labor believes in removing discrimination against same-sex
couples and gay and leshian Australians. Labor is committed
to introducing protection from harassment and vilification on
the grounds of sexuality.

Following the next federal election, Labor in Government
will undertake an audit of all federal legislation with the
view to removing ALL discrimination against same-sex cou-
ples—this will involve making changes to many aspects of
the law, including in taxation, veterans' affairs, social secu-
rity, superannuation, and more,

Labor wants to ensure that we deliver same-sex couples full
equality with that experienced by all other Australian de
facto couples.

Mr President, given everything going on in this country and
around the world at this point in time, how on earth could the
Government justify wasting the time of the Parliament on
this unnecessary diversion?

As the Member for Sydney argued, and | quote from her
contribution to the House of Representatives debate again,
“does anyone believe that it is a coincidence that this legisla-
tion came about at the same time as the member for Makin
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was making the front page of every newspaper with new
revelations about the trip to Paris she took with her then boy-
friend? This is an ugly little trick designed to rebuild the
government’s family values credential s after that fiasco,” end
quote.

Well, Mr President, what a way to display those creden-
tials—by demonising an already-marginalised group in our
community. It is simply disgraceful.

Mr President, in concluding my short contribution to this
debate, | would like to make a point that has already been
made and is well understood in the Australian community:

Australians in same-sex relationships lead normal lives and
want and deserve to be treated like all other Australians.
Same-sex couples, or gay, lesbian, bisexual, transsexual and
transgendered Australians are not asking for special treat-
ment—quite the opposite, they are asking for no special
treatment. These people want to live their lives as valued
citizens of Australia and to be criticised against the very
same criteria as al other Australians.

As the Member for Batman said in the other place, “sooner
rather than later we as a community and as legislators must
cut down the straw men and afford rights and responsibilities
to al partnerships, not just straight partnerships as the Prime
Minister would define them. In that regard, the work of the
Tasmanian and ACT parliaments must be commended, but
other parliaments, including our own national parliament,
must start to think about biting the bullet and removing dis-
crimination in al its forms against gay and lesbian Austra-
lians'.
| couldn’t agree more.
Just finally, | think | owe it to explain to the Senate, in quite
frank terms why it is that | will be voting to pass this hill,
with my colleagues, even though, as | have outlined, | do not
support its intent.
Quite simply, | will be voting to refuse John Howard the
opportunity to play his nasty politics of division in the lead
up to the next election and throughout the election campaign.
| do not want to see the Australian community divided by
this issue because of John Howard. We know too well the
Prime Minister’s politics of divide and conquer and | will not
alow it to take hold with this issue at this stage of an elec-
toral cycle. | will voteto pass this bill to get it off the agenda
and | do so looking forward to the day, in what | hope is the
not too distant future when a Government with a heart finally
getstollift this shameful and ridiculous discrimination.
Senator FORSHAW (New South Wales) (3.42
p.m.)—I rise to support the Marriage Amendment Bill
2004. | do not intend to speak at length. Although a
number of senators have sought to incorporate their
speeches in view of the time constraints, many of us
would probably have preferred an opportunity to make
our remarks directly. |1 have listened intently to the
speeches that have been made this afternoon on this
legidation. In particular, | listened to the very passion-
ate and obviously genuine speech made by Senator
Bartlett a moment ago. He obviously holds those views
strongly. But, equally, overwhelmingly many peoplein
this community do not agree with the assertions that
have been made by Senator Bartlett and by many oth-
ers who have opposed this legidlation. | have to say

that | think it is completely wrong—I would like to use
stronger words but | will not—to argue that this bill
somehow degrades marriage. That is just a nonsensical
proposition in logic. A bill that seeks to make abun-
dantly clear in law the definition, the meaning, of mar-
riage for eons cannot of itself degrade marriage. That is
a preposterous propaosition.

I will come back in a moment to the issue of dis-
crimination, but enshrining in the Marriage Act a defi-
nition of ‘marriage’ which represents what it has al-
ways been understood to mean—whether it be in the
common law, in canon law or in recognition of the en-
tire social history of humankind—cannot be said, in
my view, as is the argument being advanced, either to
degrade the very ingtitution that the definition will clar-
ify or to be discriminatory.

As| said, | support the passage of thisbill. | do have
some concerns about some of the motivations that have
accompanied it from the government, particularly
given that this is a government that in respect of other
legidation has argued that it is not really necessary to
clarify the law. We heard that argument in respect of
the free trade agreement. | do not think it hurts to clar-
ify the Marriage Act by putting a definition of ‘mar-
riage’ into that act. It may be unnecessary, but | do not
think it detracts in any way from good public policy
and good legislation to ensure that a piece of legisla-
tion reflects what it should, and we are particularly
conscious of the fact that there is a debate going on
world wide in respect of the institution of marriage. |
understand that only in the last 24 hours courts in the
United States have overruled attempts in the state of
California to give legal effect to gay marriages. It is
clearly anissue of currency.

| support the passage of the bill because | believe
and | have always believed that marriage, whether it be
inthe legal sense, religious sense or social sense, isthe
union of one man and one woman entered into volun-
tarily for lifeto the exclusion of all others. That is what
the definition in the legidation that is before us says.
We know it does not always work. It is not always for
life and, although we hope it is always voluntary, it is
not necessarily always to the exclusion of al others.
But we are here defining the meaning of ‘marriage’.
That is what it has always been understood to mean
and | do not think it needs to be any different.

It is clearly the view of an overwhel ming proportion
of the population, and it is not an unreasonable view. It
is not some degraded view and it is not some disre-
spectful view to people who are married or people who
are not married; it is the view of ordinary Australian
people out there of what marriage is: the union of one
man and one woman entered into voluntarily for life to
the exclusion of all others. This is not the tyranny of
the majority imposing its views on the minority. At-
tempts to argue that it is are, in my view, not just un-
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founded but | think in some cases are ddiberatdy dis-
torted for a purpose which is not genuine.

There are two issues involved in the debate with re-
spect to the legidation in this chamber. There are a lot
of issues involved in the debate in the community, but
we are here dealing with this debate in respect of this
legidation. The first issue is. what is the meaning of
‘marriage€’ and what should be the legal definition of
‘marriag€ ? The second issue is. does the definition to
be enshrined in this legislation discriminate against
other forms of relationships—same-sex couples in par-
ticular but other forms of relationships as well? | have
aready said what | believe to be the definition and
meaning of ‘marriage’ and it is that contained in the
legidation. As | said, it is derived from amost the be-
ginning of humankind. In my view it essentialy de-
rives from a socia concept, it is encompassed within
many religions and it is enshrined in the common law
but founded in the very nature of the human race it-
sdf—that is, the division of the sexes. Whilst society
changes and advances—and unfortunately regresses
too often, | suppose—whilst science makes new dis-
coveries and solves mysteries, whilst technology en-
ables the human race to do things never previously
contemplated and whilst society and the law alow
people to engage in relationships and other activities
that may have once been regarded as unlawful, it does
not follow as a matter of logic, nor does it follow as a
matter of necessity, that fundamental definitions or
meanings must change. To argue that the definition of
‘marriage’ should be expanded to include other forms
of relationships, particularly same-sex relationships, is
to destroy the definition of ‘marriage’. It does not
broaden it; it destroysiit.

The other argument against this hill is that it dis-
criminates and vilifies—that it denies fundamental
human rights. | have heard that said by speakers earlier
in the debate this afternoon. | have to disagree. To me
there is no logic in a proposition which says that you
should apply a definition of ‘marriage’ that is uniquein
the sense that it applies to heterosexual relationships to
a relationship which is not the same. The gay commu-
nity proudly celebrates its diversity. That is what it
claims to celebrate and it is entitled to do that at law. It
claims the right to celebrate—using a term that has
been used here today—its ‘ gender identity’. It seesit as
a gender identity that is different from that of the het-
erosexual community.

If you want to celebrate diversity, if you want to en-
shrine theright to that diversity, if you want to enshrine
recognition of the right to have a relationship which is
not heterosexual, you cannot then logically argue that
you will do that by importing into your own relation-
ship the definition of something which it is not—by
importing, in effect, the opposite. As| said, itisasim-
ple matter of logic. | have never understood why the

gay community says, ‘We need to celebrate the diver-
sity of the gay community,” by taking unto their rela-
tionships the definition of that which they are not. If a
gay couple can argue that they are discriminated
against because they are not allowed at law to marry
then people in a whole range of other human relation-
ships could also argue the same case—again, it is a
matter of simple logic. There are many relationshipsin
the community that are not heterosexual but are not
gay—family relationships, for example. Are we to see
the definition of ‘marriage’ further changed because
some people believe that they have been discriminated
against by their particular relationship not being de-
fined as a marriage?

In my view, exclusivity does not automatically
trandate into discrimination. Certainly under this legis-
lation marriage will be, by definition, an exclusive re-
lationship. It will be exclusive to heterosexual couples:
one man and one woman entering into that union vol-
untarily for life. It does not follow as a matter of logic
or as a matter of human rights that something which is
exclusive in the community must therefore discrimi-
nate against others. Gays can claim that there are areas
in which they have been discriminated against, and we
know that. Historically there has been much discrimi-
nation against homosexuals. We all know about, and
many can remember, the days of the Second World War
when homosexuals were murdered by the Nazi regime
and by other regimes—and that still happens—simply
because of their sexual preference. Civilised society
does not support that and we have attempted to remove
those extreme forms as well as all other forms of dis-
crimination. There are some still to be addressed. Is-
sues that relate to divestiture of property and rights to
superannuation entitlements are areas that clearly still
need to be addressed, and they are being addressed.

I might also point out that there are some areas mar-
ried people tell me about where they believe they are
discriminated against. For instance, married couples on
the pension may well argue that as a married couple
they receive a lower pension entitlement than is re-
ceived by two single people living together in the same
accommodation. It is a fact. So the real issue is not
about the definition of ‘marriage’; rather, it is about
removing discrimination. It is about the need for toler-
ance and acceptance. | do not believe you achieve tol-
erance and acceptance by changing the fundamental
definition of ‘marriage’. You do not achieve recogni-
tion of the diversity of humankind by seeking to import
into the description of one relationship that which ap-
plies to another. Indeed, | think you would ultimately
lose that status the gay community seeks to celebrate. |
support the bill and | urge a lot more tolerance in the
debate. In some respects there certainly has been intol-
erance in this debate. People who argue, from which-
ever side, that the views in support of this bill are de-
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graded in my view do not have much substance to their
point of view.

Senator M OORE (Queendland) (3.57 p.m.)—Inmy
comments this afternoon | want to concentrate on the
process surrounding the debate on this piece of legisla-
tion. | have been deeply saddened and worried by the
process surrounding the introduction of this legisation.
In some of the letters and emails—most of them amaz-
ingly similar—that have been received in my office
over the last few weeks in strong support of the defini-
tion of ‘marriage’, there has been a common theme,
and that is protecting the sanctity of marriage. There
seems to be a real concern or fear that any acceptance
or understanding of a union beyond that of a man and
woman will automatically devalue or threaten current
marriages. | personally cannot accept the proposition
that any external factor should or would threaten arela-
tionship that has been freely given and is the result of
genuine respect. That is my concept of marriage. The
expectation that this legidlation affecting others—as the
people who have written these particular letters to me
clearly identify—relates only to those who are different
or not blessed with their own sense of belief and will
impact on the sanctity, legitimacy and value of a per-
sonal commitment makes no sense to me. Rather, this
view reflects the distressing atmosphere of exclusion
driven by fear and sometimes, in 2004, an amost
amazing ignorance.

The zeal of people and groups in promoting the be-
lief in what they call traditional marriage has in some
cases crossed into real vilification and personal attack.
| have been deeply sickened by comments and public
forums allegedly based on the reasonable effort to raise
awareness or promote certain beliefs, often using the
word ‘family’. As a community we genuinely value the
concept of family, and when arguments are made or
literature is distributed which focuses on love, trust and
special relationships with children many people are
attracted, feel an automatic warmth and are drawn to
accepting the credentials and goodwill of those pro-
moting the ideas and values.

Sadly, during the debate on the legislation there has
been some confusion and even some ddiberate at-
tempts to demonise gay and lesbian people and to cre-
ate an atmosphere and an environment where somehow
it is acceptable to judge, exclude and hurt people
whose relationships do not fit the definition of ‘mar-
riage’ that these people believe in. Perhaps | should not
have been surprised, because personal relationships,
particularly with the addition of religious beliefs, cause
strong fedlings and reveal deep convictions and experi-
ence. However, that anyone, even in our own Parlia-
ment House, would make outrageous statements about
homosexual people still manages to shock me.

When we have been able as a community to accept
change through previous sex discrimination, racial vili-

fication and affirmative action legislation why can we
still seem to accept blatant attacks on gay and leshian
people? Recently, through the commemoration of 20
years of sex discrimination legidation, we were able to
take time to think back over the achievement of
change—and the years since, protecting those changes
in our community. Now there seems to be, in many
ways, a general acceptance of the principles of equity.
Although there were always some people or organisa-
tions that disagreed with any change—and they will
probably always remain unconvinced—the dire predic-
tions about the impact of equity legislation in the eight-
ies have just not been fulfilled.

In debates which were held during the eighties sig-
nificant concerns were expressed publicly about the
impact on families and the traditional roles of men and
women. Some of us in this chamber were part of those
debates. However, the decades have proved that the
community has come to accept the principles that indi-
viduals can have the choice and the freedom to make
their own decisions in their workplaces, in their homes
and in their lives. It seems that the world did not end
but somehow the people of the world got greater re-
sponsibility and greater choice. The people who, dur-
ing the 1980s, raised their voices in fear about equity
seem to be in the game again now. | am concerned that
the level and tone of the debate could become—and
maybe has become—more vicious, focused and dan-
gerous. | do not want to be part of that fear. | firmly
believe that the community has the right to openly de-
bate issues about values, religious beliefs and life. | do
not believe that any issue or value, including marriage,
gives any group or individual the right to attack or ex-
clude a person based on sexual preference.

| am concerned that this debate on marriage is only
one element of a wider debate that will not be con-
cluded when this piece of legidation is concluded.
Those people who wrote the letters and the emails
based on fear will continue to agitate for change and
will till be afraid. The total lack of respect for people
caled ‘others' or ‘them’ will not disappear; rather, the
fight will continue. In this process | believe that the
members and senators in this parliament have a really
special responsibility.

The Australian Labor Party are committed to review
all the legidation and to identify and remove discrimi-
nation against gay and leshian people. We will work to
uphold our belief that Australians are entitled to re-
spect, dignity and the ability to participate in our soci-
ety and to receive the protection of the law, regardiess
of sexuality or gender identity. This will not happen
automatically, as the same people who have been agi-
tating against legislation will be there, and the fear and
the hate will have to be faced down.

Any organisation which considers that it is appropri-
ate to verbally attack and intimidate young Australians
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who are gay does not represent the principles of respect
and family that | and my family value. Any organisa-
tion which publicises that all gay people are sick, have
an illness or are child abusers, or any group that de-
scends in their publications to vicious labelling and
personal abuse, does not argue for any family based
community that | believein. | hope that, as the level of
awareness grows in our community, we will respond to
the simplicity and the tactics of fear evidenced in ar-
guments focused on gay people.

While this debate is important and very formal | am
personally overwhelmed by the experience of some of
the people who have been damaged by these attacks
and by the wider acceptance of the legitimacy of that
process. Why is it considered okay to demonise some
people? Where is the outrage and the anger when it
occurs? It seems to be far too easy to create fear and to
convince good people that somehow their rights and
the things that are important to them are threatened or
damaged by the acceptance of change.

Where is the threat? How can the acceptance of
genuine equity be harmful or impact on individual be-
liefs or the freedom to make choices? Thereis no legis-
lation proposed to force anyone to give up personal
beliefs or to enforce behaviour. | hope that in the ongo-
ing debate—and there will be an ongoing debate—our
community is strong enough to accept that any argu-
ment based on fear must be immediately questioned. |
hope that the people who have been so threatened by
proposals to legidlate for equal rightsin the past will be
ableto openly consider the experience and the expecta-
tions of all members of our community. | hope that
future debates on legislative change will be less af-
fected by hate and fear and instead be informed by a
genuine concern for inclusion and increased awareness.
| know that the acknowledgment of the rights of some
does not automatically mean harm or threat to others.

Senator BROWN (Tasmania) (4.06 p.m.)—Along
with my colleague Senator Nettle | oppose this mar-
riage discrimination bill, the Marriage Amendment Bill
2004. One of the things that is not talked about in this
parliament very much is love. But love is the highest
human value and it is in the heart of everybody. It is
everybody's right to express it. Any sensible liberal
society, besides practising acceptance, will promote
love. This legidlation is about hate. In any liberal soci-
ety it isimportant that we try to minimise this negative
human expression—this antithesis to love—corral it
where we can and in any way possible remove it. To-
day the government of this country and the alternative
government, the Labor Party, are promoting hate, the
most negative of human values, over love, the most
positive and wonderful of human values.

It comes from the Prime Minister, although it has
been endorsed by the Leader of the Opposition, that
there should be some special prerogative for people

who love each other. If they want to have that |ove rec-
ognised by society then they must be of the opposite
sex; if they are not of the opposite sex then the hate of
difference that is in society should be expressed in leg-
idation. In a plural society we might not wonder that
such an extraordinary thing might express itsdf, even
through representatives in a many-numbered place like
this. But when it is not just the majority of but the
leaders of both the big parties who are putting hate in
front of love in the expression of legislation then one
does indeed worry for one€'s country, not just for the
parliamentary system.

The Prime Minister, in his extraordinary way, has
said:
| don’t seek in any way to discriminate against them.
He was meaning, and he says in a following sentence,
homosexual people. It isa classic prodromal statement
to the following discrimination: ‘1 have friends, but,’
or, ‘| don't want to hurt them, but,” or, ‘ You have to be
crud to be kind, so.” To the Prime Minister’s words ‘|
don't seek in any way to discriminate against then
add ‘but | am going to anyway.’ From the debate trig-
gered by George W. Bush, the extreme right-wing fun-
damentalist currently empowered in the United States,
John Howard has said, ‘I will follow suit and discrimi-
nate against Australians.” This is the man who said he
would be Prime Minister for all of us. But he hasin the
past held off. When Pauline Hanson came into this
place and introduced racism into the debate of this
great parliament, the Prime Minister said nothing for
five months. We know the story; | will not repeat it. It
is about small-mindedness, narrow-mindedness and
vilification—by innuendo or even failure to speak up—
of boat people, Indigenous people and people who may
have different points of view.

Today the Prime Minister takes that a step further.
He says:
| support marriage because | believe it provides stability in
relationships, because it is a public expression of commit-
ment ...
No, he does not. He only supports that if you size up to
his assessment of what is okay. If you do not, he does
not support marriage providing stability and being a
public expression of commitment. If you happen to be
a same-sex couple, he not only does not support it but
is going to legislate so you cannot have it. He wants
you to be unstable, he wants you not to be committed
and he does not want you to go public with it. It is all
the old repression: ‘set them aside, make them in some
way different’. Will we next have a Prime Minister
saying, ‘Put a patch, a triangle, on their coat’? That is
where the palitics of hate can take you. The words of
the Prime Minister are very subtle. He says:
... | think the overwhelming magjority of the Australian peo-
ple support this change.
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| think the overwhelming majority of Australian people
have always taken for granted what we propose and
would share the view that it should be put beyond ar-
gument so far as the law of this country is concerned.
‘They’, he said, speaking for this fictional overwhelm-
ing majority, ‘don’'t seeit as discriminatory.” That isthe
next problem when you have a leader who is narrow-
minded, who is divisive, who hates people of a certain
category, but who says, ‘Most of the rest of the people
do, so | canjustify that.’

Senator Coonan—Mr Acting Deputy President
Chapman, | rise on a point of order. | know that the
constraints of time are putting people under great pres-
sure this afternoon, but | would ask Senator Brown to
withdraw the imputation that the Prime Minister hates
certain people.

The ACTING DEPUTY PRESIDENT (Senator
Chapman)—I would deem that as an unparliamentary
expression, Senator Brown, and | ask you to withdraw.

Senator BROWN—No, | will not, because that is
the truth. That is what is being expressed here today.
Thisis hate legidation.

The ACTING DEPUTY PRESIDENT—Senator
Brown, | ask you to comply with the ruling of the
chair.

Senator BROWN—I will not because | am stating
the situation as | see it. | have been cogently devel op-
ing this argument. This is not a Prime Minister who
loves everybody regardiess—

The ACTING DEPUTY PRESIDENT—Senator
Brown, | have asked you to withdraw.

Senator BROWN—Yes, you have.

The ACTING DEPUTY PRESIDENT—Are you
going to withdraw?
Senator BROWN—No, | will not withdraw.

The ACTING DEPUTY PRESIDENT—In that
case, Senator Brown, | have no option but to name you
and would ask you, in that context, to either apologise
or give an explanation for your refusal to withdraw.

Senator BROWN—I will take the second course. |
have been explaining that you cannot be on one or the
other side of a divide with discriminatory legislation
like this. The people who are on the receiving end of
this discriminatory legidlation will find it hateful. It
impacts on them. It is not a loving message coming
from the Prime Minister; it is the opposite. | have said
that this is legidation of hate. | have said that thisis a
message of hate coming from the Prime Minister. It
came from George W. Bush initially. It is not going to
be changed by me saying, ‘Well, | shouldn't make that
statement.” The Prime Minister brought the legislation
in. | did not. The Prime Minister is discriminating. | am
not. Discrimination is hate in this circumstance and it
is not unparliamentary for me to say so. It is quite

proper for other people to argue that that is not the
case. The Prime Minister can do that for himsef. He
has argued that this is not discriminatory. | say it is.
When you discriminate against people, they fed they
are being hated. If the Prime Minister feels that that is
not the case then let him argue it. But that was what
happened in the past with discriminatory laws against
people of other races. They were based on hate and
fear. This legiglation has those same components but it
isaimed in a different direction.

The Prime Minister could well have |€eft this legisa
tion off the agenda. He brought it forward to put it in
the face of the Australian people on the eve of an elec-
tion. Sadly, the opposition have felt that the Australian
people would not be mature enough to see it for what it
isand dismissit. That is their decision, but the motiva-
tor here is the Prime Minister. | am not going to do
other than call a spade a spade and say it as | see it.
The Prime Minister can speak for himself; | can do
likewise.

Senator Coonan—I think it is a matter of great re-
gret, given the time, the hour and the day on which the
Senate is sitting, that we have to have this kind of de-
bate. It is clearly not appropriate to be reflecting on
another member, particularly the Prime Minister in the
sense of saying that the Prime Minister hates. Sena-
tor Brown has given an explanation as to why he has
not withdrawn.

The ACTING DEPUTY PRESIDENT—Muinister,
you have to simply move the motion or determine that
you are not going to move the motion. You cannot
speak to the motion.

Senator Coonan—I cannot speak to the motion? At
least, | have to move it first, obvioudy. In those cir-
cumstances, | do not propose to move a mation that
Senator Brown be removed.

The PRESIDENT—Senator Brown, | invite you to
continue your speech on the second reading.

Senator BROWN—Thank you. In that wise move
by Senator Coonan, she said that we ought not reflect
on other people in this parliament. If only the Prime
Minister would set the example. What a reflection on
same-sex couples this awful, nasty legidation is. What
areflection it is that they should be shut out, that they
should be discriminated against—that the law should
be not for people who love each other but for couples
who are of same-sex; that the law should be for people
who are heterosexual but not for couples who are of
same-Sex.

There was an SBS Newspoll on this matter quite re-
cently. Rather than this overwhelming majority the
Prime Minister talks about, it showed that, with a ma-
jority of 44 to 38, people were opposed to same-sex
marriages in Australia—but that was with the leader of
the country advocating that point of view. | have been
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around long enough to see the enlightening of times.
These are the sorts of figures we used to see with re-
gard to same-sex people not even being allowed to live
together only 20 years ago. Now it is 90 per cent to 10
per cent or 80 per cent to 20 per cent. It will be the
same with same-sex marriages a little further down the
line. If we had leadership of quality in this country—if
we had a Prime Minister and a Leader of the Opposi-
tion in this country who were prepared to lead on im-
portant community values—those figures would turn
around and we would see people feeling comfortable
with instead of fearful of difference and variety.

Finally, because | know there will be debate in
committee and since we have been guillotined by the
big parties, | ask: how can they do this to the young
people of Australia who are just finding their sexual-
ity—these numberless young people, quietly finding
their own sexuality and feding that they may be left
out? This is a message from both the parties to thou-
sands of wonderful young people who happen to be
homosexual—gay or lesbian—that they are different
and that they are substandard.

What a message from the Prime Minister of the day
to those lovely young Australians! How dare he? How
dare the Leader of the Opposition follow suit? How
dare members say that to young people in that position
when we should be saying: ‘Be proud of yourselves.
Celebrate yourselves’ This society celebrates differ-
ence. Shouldn't that be the message from this parlia-
ment? Isn't this the great Australia that celebrates dif-
ference—nature's own difference? Of course it is and
of course that day will come. But here again on black
Friday it is not to be. The big parties have fallen under
the thrall of negativity.

The legidlation will get through and will do untold
harm to many people who will suffer the waves of dis-
crimination coming from Capital Hill to wherever they
are in Australia. More enlightened times will come,
though, and thiswill be turned around.

Senator  BUCKLAND (South Australia) (4.24
p.m.)—| seek leave to incorporate the speeches of
Senator Hogg, Senator Denman and Senator \Wong.

Leave granted.
Senator HOGG (Queengland) (4.24 p.m.)—

Senator Hogg's incorporated speech read as fol-
lows—

Firstly, | support the bill.

Having said that, there are two issues that | wish to raise in

respect of this legislation and they are;

+ the I%;islati(_)n does not in practice affirm the position it
is said to affirm, and

« that, in matters such asthis, Senators should be entitled
to a conscience vote on the issues.

This bill was cynically introduced by the Government to

‘wedge the members of the Labor Party causing it internal

dislocation and disruption on a socialy sensitive issue know-

ing that there was a diverse range of views within the Labor
Party.

Little did the Government expect that Labor would come to
the considered and balanced view that it did.

Labor not only chose to respect the view that marriage was
between a man and a woman, but also went further and gave
undertakings that it would remove al forms of discrimina
tion against same sex couples.

The wedge did not work.

It isarea pity that this bill is being rushed through the Sen-
ate before the Senate Legal and Constitutional Legislation
Committee could consider the implications of the terms of
the bill and suggest any changes that might improve the
quality of thelegislation.

Whilst there is an undertaking that the Legal and Constitu-
tional Legislation Committee will review the legislation post
its passing, it is highly unlikely that any of the findings of
that review will seethelegislation revisited.

The Government asserts that its objective in inserting a defi-
nition of marriage into the Marriage Act is to reinforce its
belief that marriage can only be between a man and a
woman.

But, it has failed to define at what point in being, is the sex
of a man and/or a woman defined, as jurisdictions in Austra-
lia and overseas have raised that the psychological belief of
sex would be the determinant factor.

In other words, a person undergoing a sex reassignment from
one sex to the other could marry a person of his/her original
sex which would result in a same sex marriage thus defeating
the Government’s stated objective.

This bill imposes no new conditions or requirements on mar-
riage.

It does not make any new law as such.

The bill changes nothing that does not already exist.

2. | fully support that marriage is between a man and a
woman.

Whilst | acknowledge that there are a diverse range of rela-
tionships in our community, | am firmly of the belief that the
sole province of marriage is the union of a man and awoman
to the exclusion of al others, voluntarily entered into for life.

My views are an amalgam of basic belief patterns and struc-
tures on which my lifeis built.

But, | know there are people in my own Party and on the
other side of palitics that have the direct opposite view to
minein this matter.

| respect their view greatly as | believe in instances such as
this that they hold those views too for the deepest held per-
sonal reasons and should not suffer great personal pain and
angst in debates such as this by being constrained by a Party
position.

Therefore, in issues such as this, | believe, and have said
consistently, that al paliticians should have access to a con-
science vote such that they are not forced to be at odds with
their innermost fundamental and most fervently held beliefs
on social issues like this.

| respect the fact that others do have loving and fulsomerea-
tionships outside the concept of the traditional marriage.
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Marriage between a man and a woman is the fundamental
basis of the organisation for our society and its uniqueness
should be maintained to the exclusion of the many other di-
verse forms of relationship that exist today and might emerge
into the future,

Senator DENMAN (Tasmania) (4.24 p.m.)—

Senator Denman'’s incorporated speech read as fol-
lows—

Australiain the 21st century ought to be renowned as a toler-
ant society. It should be respectful of the rights of al of its
citizens.

| have to say that | have been extremely disappointed with
the lack of tolerance and respect shown by some Australians
during the debate about this legislation.

Instead of being a piece of routine legislation designed to
codify standard practice, it turned into a campaign by some
to vilify others in the community.

Some of the letters and emails | have received in relation to
this legislation have been considered and passionate, reflec-
tive of genuindy

held views. But others have sadly displayed a level of intol-
erance and even hatred which have no place in the Australia
of 2004 and beyond.

| was dismayed by those who used the recent Marriage Fo-
rum herein Canberrato denigrate others.

| have pondered the legislation many times. | have wondered
whether it is necessary. After al, it simply states the practice
which we have followed in this country for many years.

The Prime Minister originally announced that this bill would
be a part of a series of measures pertaining to relationships.

Quite appropriately, the proposed measure in relation to re-
stricting inter country adoptions has been shelved. Adoptions
are the responsibility of the states and territories and those
are the appropriate jurisdictions in which those matters
should be considered.

Sadly, whilst this Bill, has once again, somewhat hastily,
been brought before the Senate, there is no proposal from the
Government to address the other issues foreshadowed by the
Prime Minister.

I make no apology for listening to and considering the mat-
ters which all of my constituents raise with me. | have al-
ways been and advocate for tolerance and against discrimi-
nation.

For too long, some Australians have not enjoyed the same
rights and opportunities as others.

But the time should have been long gone when addressing
these matters ought to have become a way of driving a fur-
ther wedge between Australians.

This legislation has two purposes. First of all it formally
defines marriage in the manner in which it has been tradi-
tionally accepted in this country.

It seems that this remains the view of the majority of
Australians. | am not convinced that there is anything inher-
ently unfair or unjust in the enactment of the provision.

But there should not be permitted to be made, thereby, any
assumptions which would purport to reduce the rights and
privileges of Australians who chose to live in other forms of
relationship.

Sadly | know that some will so interpret the passage of this
legisglation.

It is thus imperative that appropriate other legislation be en-
acted to protect those rights and privileges. Such legislation,
to me, isjust as important, and | am pleased that we on this
side of the House, along with a majority on the cross benches
agree.

| hope that in a very short time that the personal views that
many of those opposite will prevail over the seeming intran-
sigence of the prime Minister and the Government in dealing
with these important issues of equality.

The same ladder of opportunity should be available for all
Australians. Some rungs should not be removed because of
the status of the relationship in which Australians choose to
live.

I will return to thisissue later.

The second aspect of this legislation would ensure that same
sex marriages, permitted under laws of other countries,
would not be recognised as marriage in this country.

Again, | accept that thisis the considered view of the major-
ity of my constituents in Tasmania and of the Australian peo-
ple. This may change in the future, as has obviously been the
case in other jurisdictions, but for the time being, at least, it
is not inappropriate for the law of this country to so reflect
community wishes.

| note that this is not, however, the view of al Australians,
particularly many young adults, who have presented their
aternate position to me.

But | am equally certain that the magjority of Australians also
believe that people who choose to live in relationships other
than marriage as defined by this legislation, should not
thereby be denied basic rights and privileges.

Every state and territory in Australia, with the exception, as |
understand it, of South Australia has responded to this com-
munity expectation.

Legislation has been enacted in each of the seven jurisdic-
tions which provides appropriate equality before the law
with respect to matters such as intestacy, property matters,
medical decision making, statutory compensation acts and
state superannuation.

The Commonwealth must follow suit. Just as both sides of
the chamber have agreed that this bill ought to be enacted, so
too should it be agreed that legislation protecting the rights
of all Australians, regardless of their relationship status, be
introduced and passed.

Infact | believe that the latter is even more necessary.

Whilst it is possible to argue that the provisions of this Bill,
are already the law in this country, it is not the case with the
other reforms. They are essential to ensure we provide equal-
ity for al Australians.

And | should emphasise that whilst it is often gay, leshian,
bisexual and transgender Australians that are seen to be the
most outspoken in their rightful pursuit of these rights, there
are many other Australians in relationships, which do not
enjoy therights of others.

Take for example, never married siblings living together,
other companion and caring relationships and like situations.
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| accept that it is the community’s expectation that marriage,
as set out in this Bill, be a heterosexual institution. | there-
fore support the legislation.

| have to say, however, that | would be a great deal more
comfortablein doing so, if | knew that there was other legis-
lation in place or, at least, forthcoming which would ddliver
appropriate rights and privileges to other Australians, who
choose forms of relationship other than marriage.

In my view there may possibly be no need for the current
bill, if this other legislation were already in place.

| state my commitment, in the time that | have left in this
place, to seek appropriate equal rights for al forms of rda
tionships accepted within this country.

| should makeit clear that | am not advocating open slather. |
am not in favour of the legitimisation of bigamy, child mar-
riages or thelike.

But it is a fact that the other relationships, to which | have
referred, are accepted in Australian society, as evidenced by
the passage of the legislation in the states and territories.

| am proud to be a senator, representing the tolerant new
Tasmania of the 21st century.

Tasmania now has what are regarded as some of the most
progressive relationship laws in the World. And as it happens
contrary to the expectations of some, hell and damnation has
not been wrought upon our beautiful island.

Tasmania has taken the substantial step of introducing a
partnership registration scheme.

The Tasmanian Partnership Registration Scheme allows for
everyone in a significant personal relationship to so register
that relationship with the Registry of Births, Deaths and
Marriages and to receive a certificate of registration.

The legislation is wide ranging. There are two categories of
registration. One which covers both same sex and what we
generaly know as de facto couples and a second for non-
conjugal couples.

Couples in each category must comply with the relevant
criteria in order to be registered. Entry into and termination
of registered relationships is regulated in the same way as
marriage.

This is a serious and valuable advance in legislation. Whilst
registration extends no further rights, other than in relation to
parenting, it serves the key purpose of providing couples in
legitimate relationships with a recognised and simple way of
proving the relationship if’ challenged.

There may be other methods of achieving the rights which
ought to be afforded to Australians in relationships other than
marriage but it has succeeded in providing equality, and also,
| believe, extending tolerance within the Tasmanian commu-
nity. It has provided dignity.

| believe that rather than create division in our society, as
some would have had it, measures such as this, have brought
Tasmanians together. It had significant support across party
lines and was supported by the traditionally conservative
Tasmanian Upper House, which has a majority of independ-
ent members.

Recently, one constituent wrote to mein these words, ‘| have
seen the positive change that the legislation has bought about
in attitudes in the community in general and in the sdf es-
teem of many Tasmanians living in same sex couples.’

| have no doubt, from my own observations that he is cor-
rect.

Similar registries exist in many Western European countries
and in some US states. Great Britain and New Zedland are
both expected to pass similar enacting legislation this year.
Each of these jurisdictions have aready or are in the process
of acknowledging the importance of legislation which ex-
tends standard rights to all citizens, regardless of the rela-
tionship they arein.

Why should an unmarried sister on the death of the sibling
with whom she lived, or a gay man or woman in a similar
situation have to go through the heartache of having to prove
the relationship or survive the challenges of other relatives,
in order to receive the benefits their partner would have
wanted them to have.

In drawing my remarks to a close, | affirm my support for
the passage of the hill.

In doing so, however, | aso urge al senators to consider the
real need for other legislation necessary to ensure appropri-
ate recognition of al persona relationships and the rights
that flows therefrom.

Senator WONG (South Austraia) (4.24 p.m.)—

Senator Wong's incorporated speech read as fol-
lows—

It is necessary in poalitics to place decisions and actions in
their context. The decision of the Howard Government to
introduce this Bill to amend the Marriage Act has not been
taken in a vacuum. This decision has been taken in the con-
text of eight years of decisions made in the interest of politi-
cal gain, at the expense of the cohesion of the Australian
community.

It is in the context of the Howard Government’s response to
the High Court’s Wik decision, where the Howard Govern-
ment moved to extinguish native title under the false claim
that suburban backyards were at risk of being taken by in-
digenous Australians.

It isin the context of the Prime Minister choosing to quietly
endorse the sentiments of Pauline Hanson in an attempt to
manipulate her support base.

It is also in the context of the Howard Government’s false
claim that asylum seekers threw their children overboard in
order to find safe haven on our shores.

That claim came as we approached the last eection, and was
a cynical stunt designed to denigrate people—to make some
people seem less decent and therefore less worthy—in order
to gain votes. It sought to create a community of ‘us’ against
‘them’.

And the Prime Minister’s decision to amend the Marriage
Act now is in the context of an election that is likely to be
held within weeks. The Prime Minister would happily make
lesbian and gay Australians the asylum seekers of this elec-
tion. He would dearly love this to be the new Pacific Solu-
tion.

Above all esg, this bill comes in the context of the new po-
litical correctness of the Howard Government’'s Australia.
This Prime Minister is always keen to accuse those who
work for a fairer Australia of being motivated by some ap-
parently twisted desire to be politically correct. Well, what is
politically correct is not fixed, but instead is what is popular,
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and this Government has made the populist and subtle deni-
gration of minorities their meal-ticket. Over the past few
years, any vestiges of fairness as correctness have been
eroded and replaced with prejudice as correctness. A nod and
awink to prejudiceis seen as a legitimate political tactic.

If people oppose the Howard Government’s agenda in rela-
tion to this Bill, | hope they recognise it belongs in the con-
text of the Howard Government’s broader agenda to under-
mine the achievement of fairness—of social justice—in Aus-
tralia If people are offended by the Prime Minister's ma-
nipulation of prejudices for political advantage in this in-
stance, they should consider that this is not the first instance
of such manipulation. And they should recognise that while
oppositions and minor parties may tinker with the details of
legislation, governments bring forward laws, and the tone of
the national debate is set by the government of the day.
Prime Ministers in Australia, like presidents in the United
States, have a unique platform from which to frame national
identity.

When the Prime Minister said recently that Australia has
finally gotten over the debate about our national identity,
what he really meant was that he had gotten over it, and he
believes his view has prevailed.

In terms of the specific effects of this legislation, it has
minimal practical effect. It reaffirms the existing common
law and statutory definition of marriage. It does not change
the legal definition, other than to add the phrase, ‘entered
into for life’. Of course marriage is intended to be for life but
can never be guaranteed for life—and marriages certainly
won't be more likely to survive because this phrase is in-
cluded.

The Government has attached much weight to this legisla-
tion, to this bill that simply confirms the existing law. Per-
haps they believe it serves a symbolic purpose, that it will
somehow demonstrate they really care about Austraia’s
families.

Perhaps they hope that it will distract attention from some of
the everyday hardships and difficulties Australian families
face on their watch. Rising health costs, being unable to find
a bulk-billing doctor for your children or an aged care bed
for your parent, the increasing costs of education—these are
some of the daily problems families face.

The Government’s attempt to use this legislation as a distrac-
tion from these issues is self-evident. It is further exposed by
their pathetic attempts to misrepresent Labor’s position on
the bill, and the dishonest and prejudiced scare campaign
attempted by those opposite.

From the government who ignored the vast majority of Aus-
tralians in their recent spree of tax-cuts for the wesalthy, the
government that strips families of their tax return in their
heavy-handed management of their flawed family benefit
system, the government that failed to fund the pneumococcal
vaccine, and continues not to fund appropriate polio and
chicken pox vaccines for Australia’s children—from this
government we now hear long loud declarations of their sup-
port for families.

And they offer up a bill that simply restates the current legal
definition of marriage as evidence of this.

The restatement of the definition calls to mind another fa-
mous statement by the Prime Minister, that ‘we will decide
who comes into this country, and the circumstances in which

they come’ That statement was made at the Liberal Party
campaign launch before the last dection. It was a statement
of fact, not a new policy initiative. It simply emphasised a
long standing predicament.

The Prime Minister made that statement with a view to cap-
turing nationalist sentiment in the wake of September 11 and
the arrival of asylum seekers by boat, and wanted to subtly
link the two. Now he restates the definition of marriage, not
because there has been any concerted move to change the
definition—there hasn’t, not by lobby groups and not by
parliamentarians—but because he wants to beat his chest
about how conservative heis.

Perhaps the next Liberal slogan will be ‘We will decide who
gets married in this country, and the circumstances in which
they marry.’

One thing the Government is not always able to decideis the
circumstances in which children are raised, and unless they
forced gays and leshians to be sterilised, there is little they
can do to stop loving same sex couples bringing up their own
children.

Nevertheless, the Prime Minister has also tried to make it
impossible for same-sex couples to legally adopt children
from oversess.

This is what we have come to know under this government
as the dog whistle: an appeal to people by implication rather
than explicit meaning. With the children overboard affair, the
Prime Minister and his government implied that asylum
seekers were prepared to terrorise Australians and even their
own children in order to achieve asylum. Now, the Prime
Minister is tapping into a deep-seated prejudice held by some
in our community that lesbians and gays are unsuitable par-
ents. He wants Australians to believe that sexuality is the
sole criteria for good parenting.

Many in our community have not witnessed the reality of
lesbian and gay parenting and so are closed to the possibility
that it might not be as dangerous as they might assume. That
hesitation is a typically human one. It is hard to understand
something which is not in the realm of your experience and
not what you’ re used to—that goes for most of us.

In fact, lesbian or gay parents want and have children for
many of the same reasons that other parents do. And like all
parents they do the best they can for the children they have.

Above all, it is hard to argue that a child’s best interests can
be determined by a single piece of legislation. That can only
be determined on a case by case basis, and | struggle to un-
derstand how a destitute orphan overseas could be worse off
with caring parentsin Australia.

Sadly, however, that is what our Prime Minister is saying. He
says it is better for a child to live in poverty, in war, without
shelter or hope, to be sold into slavery or prostitution, than to
be cared for by a same-sex couple, so sickened is he by the
prospect of them as parents. | find this deeply disturbing.

My colleague, the Member for Sydney, in speaking on the
original Bill, gave some heart warming, real-life accounts of
gay and lesbian parenting and | would urge honourable sena-
tors to read the Hansard of her speech. Indeed, the Member
for Sydney, the Member for Grayndler and a number of my
colleagues have been very strong advocates for leshian and
gay Australians. And so have rank and file colleagues in
Rainbow Labor, which has since its inception only two years
ago, brought the Party a long way forward in recognising
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that fairness for gay and lesbian Australians is part of our
commitment to social justice more broadly.

It is people like these who—out of personal experience or a
desire for an Australia that is fairer for their friends and fam-
ily members—have brought a renewed sense of fairness to
Labor’s agenda. A recognition that what is important is what
lies between two people—the content of their relationship—
not their gender.

We will not say one person’s love is worth less than another
person’s love, or that one family is more of a family than any
other. Nobody has a monopoly on commitment and love,
nobody has the right to judge the worth of another person’s
relationships.

These are intensdly personal issues and the role for govern-
ment here is questionable; certainly, it is questionable that a
government that apparently prides itself on supporting the
rights of the individual seeks to curb those rights in the inter-
est of electoral politics.

There are big differences between the Howard Government’s
approach on this and our approach, and this is in keeping
with the historical fact that it is Labor governments that have
consistently delivered same-sex law reforms in this country.
We do not want lesbian and gay Australians to become a
political football in the coming election.

We rgject the Government’s dog whistle on adoption, and we
have indicated that we would oppose the Government’'s
amendments in its original bill on this point. The Attorney-
General has blatantly misled the Australian people by saying
Labor’'s amendment will stop foreign countries accepting
Australian couples as adopting parents.

We also recognise that the debate around gay marriage in
Australia is actually a fairly new one. Unlike the United
States and other countries, the debate in Australia has not
focused on marriage but on equality more broadly. In large
part that reflects Australia’s quite comprehensive accommo-
dation of de facto couples in law. In fact, al Australian
states, other than South Australia which has signalled
amendments to do so, now recognise same-sex relationships
intheir de facto laws.

Labor will conduct a full audit of Commonwealth legislation,
to identify and remove al discriminatory provisions across
aress like superannuation, tax, veterans' affairs, social secu-
rity and immigration. No other party in Australiawill do this.
We will also legislate against vilification and harassment on
the basis of sexuality.

Labor has also committed to ensuring that same sex relation-
ships have equivalent status to de facto heterosexual couples.
Again, no other party in the federal parliament can and will
do this. The Prime Minister promised superannuation rights
for same-sex couples. However, the Bill has not arrived. It is
a Labor MP, the Member for Grayndler, who has been push-
ing for same-sex super since 1998. The Howard Government
refuses still, even this month, to debate that Labor Bill.

Perhaps an analogy that can be entertained on these issuesis
an American experience. We know that the Prime Minister is
inspired by current US policy, to the extent that he even
mimics his American mentor’s eectoral strategy to ban gay
marriage. However, there is a dark chapter in American his-
tory that also warrants consideration.

It was onceillegal in several states of America for people of
different races to marry. Black and white Americans who

wanted to marry could not in some states. This was a popular
policy across most of America. Nevertheless, in 1967, the
US Supreme Court struck those laws down, arguing that the
right to marry was one of the most basic human rights.
Changing the law didn’t necessarily change public attitudes,
for the next year 72% of Americans still opposed interracial
marriage.

We have now consigned those attitudes to the graveyard of
history where they belong. We condemn them as dated, of-
fensive and bigoted, and we certainly agree that those atti-
tudes were framed by prejudice.

| hopeit is only a matter of time before this Prime Minister is
similarly abandoned by the Australian people. | hope instead
we will look to a future that is about hope and opportunity,
and not about old fears. A future about what we can be as
individuals and as a nation, not about what we cannot be.

Senator FERRIS (South Australia) (4.24 p.m.)—I
seek leave to incorporate Senator Santoro’s speech.

Leave granted.
Senator SANTORO (Queensland) (4.24 p.m.)—

Senator Santoro’s incorporated speech read as fol-
lows—

This bill is not controversial, except for those who want to
fundamentally change not only the law of Australia but also
afundamental tenet of our society.

It has the support of the Labor Party, because all it seeks to
do is to make it clear that marriage in Australia is a choice
made by a woman and aman.

That has always been the understanding of marriage. That
has always been the practice in European societies—and
indeed in human society everywhere.

Marriage fundamentally helps create socia conditions in
which monogamy is the practice, the children of marriages
have stable and loving homes in which to be nurtured to
adulthood, and society benefits from the stability thus cre-
ated.

It is the ideal. Australians overwhemingly understand the
principle of monogamous marriage for life and most seek to
attain this state,

The fact that there are failures, the fact that a proportion of
marriage relationships do not work out is no reason to argue
for weakening the institution of marriage by legislation.

Neither is there any reason to change the meaning of mar-
riage by extending the law’s recognition of it to people who
logically cannot fall within its ambit.

The Marriage Amendment Bill 2004 gives effect to the gov-
ernment’s commitment to protect the institution of marriage
by ensuring that marriage means what it has always meant
and that same sex relationships cannot be equated with mar-
riage.

The principal provisions of the bill define marriage in the
terms traditionally understood—as ‘a union of a man and a
woman to the exclusion of all others, voluntarily entered into
for life' and ‘confirm that unions solemnised overseas be-
tween same sex couples will not be recognised as marriages
inAustralia’.
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The problem is that up to now there has been no definition of
marriage in the Marriage Act. It was never necessary, since it
was universally understood.

However, section 46(1) already requires authorised cele-
brants, who are not ministers of religion of a recognised de-
nomination, to explain the nature of the marriage relationship
before solemnising amarriage.

The celebrant is required say certain words, including: ‘Mar-
riage, according to law in Australia, is the union of a man
and a woman to the exclusion of all others, voluntarily en-
tered into for life,’ or words to that effect.

This bill amends the Marriage Act so that marriage defined
in these terms, in subsection 5(1). It amends subsection
88B(4)—in Part VA of the Act relating to recognition of for-
elgn marriages—by making it clear that the meaning given to
marriage in subsection 5(1) appliesto Part VA.

| have received a great many representations from Queen-
slanders and other Australians about this bill and what it pro-
poses to do.

I’'m sure every other honourable senator has too.

The majority of the hundreds of representations made to me
have been from people who support the amendment of the
Marriage Act proposed in this bill.

It is clearly an issue on which huge numbers of Australians
fed very strongly.

| have also received strong representations—a lot of strong
representations—from people who want the understanding of
marriage in Australia to be changed, so that it can encompass
unions that are not between women and men.

My view is clear. It is that marriage must be defined as we
have always understood it to exist. There can be no such
thing as ‘ same sex marriage’ .

| respect the views of everyone who makes representations to
me, on any issue. It is always a duty gladly performed to
give voicein this place to constituents’ representations.

It is clear that a minority of Australians—I suspect a small
minority—believe it is time to accord ‘marriag€ rights to
couples who cannot naturally have children together.

They see the move towards recognising same-sex marriages
overseas as an opportunity to change the fundamental mould
of our society.

They are entitled to make such judgements and to propose
consequent changes to our basic laws.

The majority of Australians are entitled to reject these
judgements and refuse to countenance any act that would
have the effect of diminishing the meaning of marriage.

And | believe the majority of Australians do reject the con-
cept of recognising same-sex marriages.

That is certainly not a matter of making moral or any other
judgements on the life choices of free Australians. | certainly
make none in the context of this bill.

Of course, the amendment to the Marriage Act that we are
discussing today expresses a Judeo-Christian view.
That in itsdf is unremarkable, | would have thought, since it

is the fundamental moral basis of our law as well as of our
custom.

But objectors to this bill should consider that monogamous
unions between a woman and a man have underpinned every
successful civilisation in human history.

In this instance, the Judeo-Christian view accords exactly
with the views of other religions—and societies whose basic
laws originate in the commandments of their own relig-
ions—that have no connection whatsoever with our historic
faith.

These are points the Prime Minister made with some force in
his address to the National Marriage Forum last Wednesday.
The Prime Minister also said that if there isto be a changein
the understanding of marriage, this is not something that
should happen bit by bit, judgement by judgement, through a
judicial process.

If thereis to be a change—and | just observe that thereis no
evidence | have seen that suggests the mass of the people
seek such change—then as the Prime Minister says, it should
come from the parliament.

Parliament makes the laws by legislation on behalf of the
people.

The courts apply the laws and from time to time interpret
them.

It is especially important to stick to that convention in mat-
ters of serious social policy.

Senator COONAN (New South Wales—Minister
for Communications, Information Technology and the
Arts) (4.24 p.m.)—On behalf of the government, |
want to sum up on the Marriage Amendment Bill 2004
and thank honourable senators for their contributions to
the debate on this bill. Given the time constraints | re-
ferred to a few moments ago, | will be brief and will
not be canvassing all the issues that have been raised in
the course of the second reading debate. | also thank
opposition senators for their support for the measures
contained in this bill. | place on record that | recognise,
as does the government, that there are dissenting views
in respect of the objectives intended by this legidation.
These views have obviously found expression in the
course of this debate.

The timing and urgency of these measures, however,
is brought about by the fact that, if we do not act in
parliament to address this matter, the matters that are
the subject of this legidation will be l€eft to the judici-
ary to decide. Much has been made of the fact that no
decisions of our courts are challenging the accepted
common law definition of marriage, and | remind the
Senate that there are already proceedings on foot to
seek a declaration of validity in Australia for same-sex
marriages performed overseas. That is the reason the
government has taken the lead on thisissue.

| wish to make it very clear on behalf of the gov-
ernment that these provisions are not about discrimi-
nating against anyone. They are about this parlia-
ment—and not the courts—making clear the meaning
of the fundamental ingtitution of marriage, deciding
what the laws will be and not leaving it up to the
courts. In summary, the purpose of this bill is to give
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effect to the government’s commitment to protect the
institution of marriage by ensuring that there is a clear
definition of marriage in the Marriage Act. The other
major provision confirms that unions solemnised over-
seas between same-sex couples will not be recognised
asavalid marriagein Australia.

Theissue givesrise, as| said, to strong opinions and
| remind honourable senators that this bill reinforces
what has always been the traditional, and indeed the
legal, understanding of marriage in Australia. | am not
sure of the status of the amendments, but | understand
that several amendments have been proposed by the
Australian Democrats and the Australian Greens. It is
the government’s view that the Marriage Act is not the
appropriate legislation for these amendments. The hill
is dealing with marriage and does not set out in any
way to deal with de facto or other relationships. The
bill merely seeks to formally confirm the current legal
understanding of marriage in this country. The amend-
ments proposed would fundamentally change the na-
ture of the Marriage Act.

In this bill the government seeks to reinforce mar-
riage and its status as a fundamental and special institu-
tion in our society. | do not think anyone seriously dis-
agrees with that. This has aways been the govern-
ment’s view and it is what underlines the straightfor-
ward provisions in the bill. In those circumstances, and
having regard to the time, | commend the bill to the
Senate.

Question put:
That this bill be now read a second time
The Senate divided.  [4.33 p.m]

(The Acting Deputy President—Senator H.GP
Chapman)

Ayes............ 36

Noes............ 8

Majority......... 28

AYES

BARNETT, G. Boswell, R.L.D.
Campbell, G. Campbell, 1.G.
Carr, K.J. Chapman, H.G.P.
Conroy, S.M. Coonan, H.L.
Evans, C.V. Faulkner, J.P.
Ferguson, A.B. Ferris, JM. *
Fifield, M.P. Forshaw, M.G.
Harris, L. Hogg, J.J.
Humphries, G. Johnston, D.
Knowles, S.C. Lightfoot, P.R.
Lundy, K.A. Macdonald, I.
Macdonald, JA.L. Mackay, S.M.
Marshall, G. Mason, B.J.
McLucas, J.E. Moore, C.
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Patterson, K.C. Payne, M.A.
Scullion, N.G. Troeth, IM.
Vanstone, A.E. Watson, JO.W.
Webber, R. Wong, P.

NOES

BARTLETT, A.JJ. Brown, B.J.
Cherry, J.C. Greig, B.
Murray, A.JM. Nettle, K. *
Ridgeway, A.D. Stott Despoja, N.
Question agreed to.
Bill read a second time.

In Committee

Bill—by leave—taken asawhole.

Senator BROWN (Tasmania) (4.36 p.m.)—On be-
half of the Australian Greens, | move amendment (1)
on sheet 4395:

(1) Clausel, pagel (line 5), omit “ Amendment”, substitute

“Discrimination”.

The Green amendment substitutes the word ‘ discrimi-
nation’ for the word ‘amendment’ in the name of this
bill so it would make it the Marriage Discrimination
Bill 2004. It is a simple exercise in being honest and
truthful. It is one that those who value honesty, if they
do not value love in this place, will agreeto.

Senator GREIG (Western Australia) (4.37 p.m.)—
The Democrats will of course support the amendment
because it goes to the heart of the matter. While we
have heard much and talk and rhetoric today about how
the bill is all about reinforcing traditional marriage, the
point that | and others have madeis that it does nothing
of the sort. It denies the fact of the evolution of mar-
riage. It denies the fact that marriage was once banned
between interracial relationships. It denies the fact that
marriage was once denied the opportunity for divorce.
It denies the fact that interfaith marriage was once
banned. It denies the fact that marriages were once
based on the notion of women being regarded as the
property of their husbands—all things which have
changed through the evolving paradigm of marriage.

Itis a great pity that the opportunity before us today
to eradicate one last lement of discrimination within
the Marriage Act could not be embraced. Senator
Brown's amendment is accurate: the proposal before us
is to legislate in stone a definition that quite specifi-
cally discriminates against a section of the community.
There are those who argue that that discrimination is
valid and warranted; nonetheless, that does not change
the fact that it is discrimination. We support the
amendment.

The TEMPORARY CHAIRMAN (Senator
Chapman)—The question is that amendment (1)
moved by Senator Brown be agreed to.

Question negatived.
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Senator NETTLE (New South Wales) (4.39
p.m.)—l move on behalf of the Australian Greens
amendment (1) standing in Senator Brown's and my
name:

(1) Schedule 1, item 1, page 3 (lines 7 and 8) omit the defi-
nition of “marriage”, substitute;

marriage means the union of two persons, regard-

less of their sexuality or gender identity, voluntar-

ily entered into for life.
This is an amendment which changes the definition of
marriage from the one proposed in this legislation. It
changes it to read: ‘marriage means a union of two
people, regardiess of their sexuality or gender identity,
voluntarily entered into for life'. This amendment is
about recognising that there are a whole raft of differ-
ent relationshi ps that people enter into and seek to have
recognised under the law as a marriage. This amend-
ment says, ‘That institution of marriage, that opportu-
nity and choice for people to have their relationship
recognised under the law is available to all people re-
gardess of their sexuality and gender identity.” They
may be intersex people. They may be people who have
had gender reassignment surgery and want to have
their relationship recognised with their loving partner.

This amendment is about taking away the discrimi-
nation that is inherent in the piece of legidation that we
are debating at the moment and ensuring that the op-
portunity for people to have their relationship recog-
nised as a marriage under the law of this country is
available for al individuals. This is an amendment that
the Australian Greens are bringing in so that all people,
regardiess of their sexuality and gender identity, have
the opportunity to have their relationship recognised
under the law as marriage.

Senator GREIG (Western Australia) (4.41 p.m.)—
The Democrats will also support the amendment. Our
core argument has been that rather than quarantining
marriage to a distinct group it ought to be non-
discriminatory but nonetheless defined. The definition
spoken to by Senator Nettle would do the reverse of
what is before us today: rather than prevent lesbian and
gay people from accessing civil marriage, it would al-
low that. Sadly, that is not the path that we are headed
on today, unlike other Western countries—Canada,
Denmark, the Netherlands and some states of the US—
which have at the very least debated these issues sensi-
bly and moved progressively towards the inclusion of
same-sex relationships within their jurisdictions.

| note too that there are similar debates in New Zea-
land and Britain, although based more around the no-
tion of civil unions. Sadly, we cannot do that and it
seems there is no prospect of civil unions under a po-
tential Latham Labor government, and there has been
nothing but silence from Labor when questioned on
that point. It strikes me as quite strange that in other
jurisdictions the debate around same-sex marriage so

alarmed and concerned conservative M Ps and religious
organisations that they suddenly announced that what
the governments in those countries ought to do would
be to bring in relationship registers, civil unions or
have some other form of recognition but not marriage.

Curioudly, the debate in Australia—or the lack of
debate really—and the way it has played out is that
both civil marriage and other forms of relationship rec-
ognition have been denounced by conservative politi-
cians and religious organisations. The debate in that
sense is much harsher in terms of a complete denial of
the humanity and dignity of a same-sex relationship
and a failure to acknowledge that many in such rela-
tionships are raising children. Implicit in that is the
notion that such children should be further discrimi-
nated against by not allowing their partnersto marry. It
strikes me as odd that groups which claim to be con-
cerned about the family are the same groups which so
readily and happily condemn same-sex relationships
with children in them, even though—surely—the best
interests of those children should be their principal
concern.

These groups would argue that same-sex couples
ought not be having children, but the fact is that they
are. You cannot stop leshian and gay people from hav-
ing children. There are increasing numbers of leshians
having children. Most often children in same-sex rela-
tionships are from previous heterosexual relationships,
but increasingly we are finding, through fertility pro-
grams, adoption and access to IVF, many same-sex
couples—mostly women—are having and raising chil-
dren. If we truly believe that the best environment in
which children can be raised is marriage, why would
we possibly deny that to same-sex couples raising chil-
dren? The amendment Senator Nettle has moved would
incorporate that and would allow for a broader range of
definitions. It is more inclusive and much more reflec-
tive of the direction the Democrats would like to see
Australia take.

Senator STOTT DESPOJA (South Australia) (4.44
p.m.)—I rise to support the comments of my colleague.
Rather than unnecessarily dragging out this debate by
speaking in addition to Senator Greig, | have sought
permission from other members of the chamber to in-
corporate my speech notes that encapsulate some of
my views. They would have been much broader and
longer had there not been a guillotine in place today. |
seek leave to incorporate my notes on the amendments
and the Marriage Amendment Bill 2004.

Leave granted.
The speech read as follows—

I wish to incorporate some of my views about the proposed
amendments to the Marriage Act contained in the Marriage
Amendment Bill 2004, although due to a guillotine | did not
have the opportunity to speak to this legislation.
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Clearly, this is a Bill the Government considers to be of na-
tional importance, originally listing it for debate prior to an
Anti-Terrorism Bill, the Telecommunications (Interception)
Bill and the Surveillance Devices Bill. So important is it to
the Government that Gay and Leshian couples not be able to
marry or adopt, that they have swept aside other legislation
to deal with this Bill. And, unfortunately, as | feared, the
Labor Party have helped them do it. In fact, so willing are
the Labor Party to help the Government get their agenda
through the Senate that they have agreed to a guillotine on
this legislation to ensure it passes before the Senate rises,
potentially for the last time before a Federal Election.

This Bill has aready been before the Senate. The Senate
decided the Bill required further examination and sent it to
Committee. This Committee has received an extraordinary
number of submissions, and members of the Committee have
been working through them over the past months. The
Committee was due to report on October 7, now it would
seem that this Committeg's work has been a waste of time.

Content to subvert the democratic process, the Labor Party
have alowed the Government to bring this Bill before the
Senate today, and at the conclusion of debate, they will re-
nege on the Gay and Lesbian community and support this
Bill. Sadly, for the third time today, the Labor Party will ca-
pitulate and support a Bill which is not the in the best inter-
ests of Australia.

At atime when many parts of the world are moving forward,
and recognising that relationships and families come in all
shapes and sizes, Australia is moving backwards. This Gov-
ernment is seeking to enshrine in law the nuclear family, to
the exclusion of al others. It speaks of supporting families,
but means only some kinds of families, and only some of the
time,

This Government has shown itself willing to amend the Mar-
riage Act 1961 in what they purport to be the best interests of
families, yet they have made absolutely no effort to introduce
Paid Maternity Leave, or other measures that would genu-
inely help Australian families. This Bill isn't about protecting
families it is about discriminating against gay and leshian
couples. It is a blatant attack on gay and lesbian relation-
ships, an indication that while gay and lesbian relationships
may be tolerated, they certainly are not entitled to the same
rights, privileges and protections as heterosexual relation-
ships. It is legislative proof that Gay and Lesbian couples are
second class citizens, and signals to the community that the
Australian Government that this kind of discrimination is
acceptable, and even sanctioned.

As Ms Ruth Thompson, convenor of Equal Opportunity
Practitioners in Higher Education Austral asia noted

‘My organisation has a particular interest in ensuring that
education and employment in the higher education sector is
free from discrimination and harassment, and provides inclu-
sive work and study environments. The proposed legislation
is divisive and sends the wrong message to the public on
what constitutes acceptable community standards'.

| should clarify though, not all members of the Government
are as apparently gung ho about this regressive and discrimi-
natory attitude to gay and leshian couples. The Hon. Trish
Worth, member for the seat of Adelaide in my State of South
Australia, has apparently opposed these amendments. As The
Advertiser reported on July 5, Ms Worth apparently spoke in

the Party Room in opposition to the Prime Minister’s efforts
to ban same sex marriage, fearing that it would cost her
votes. The seat of Adelaide is one of three key marginals in
South Australia, and a seat held by the merest margin of .62
percent.

In an effort to avoid this backlash, Ms Worth contacted con-
cerned constituents via a letter which said she believed the
move to be ‘completely unnecessary’ and stating that, in her
view, ‘the Government does not need to take such a heavy
handed approach to an issue that...does not need to be fixed'.
She further said while she saw no real need for same sex
marriage, she understood ‘ meaningful same-sex relationships
and respect those relationships as | would any other relation-
ship’. If only this were an attitude shared by her Government
colleagues, and the Opposition. Unfortunatdly, it's not. They
are willing to create a hierarchy of relationships which exalts
heterosexual marriage for the continuation for the species
and which utterly disregards other relationships. This is
2004, in a pluralistic society. This when other nations are
embracing the modern family. This when other nations are
proactively supporting happy healthy relationships, and leg-
islating to ensure that gay, lesbian, transgender and intersex
people enjoy the same legal rights as all other people, the
legal rights that international instruments guarantee them.

Perhaps it should not come as a surprise that this Govern-
ment is willing to enact legislation which breaches interna-
tional instruments, including the Hague convention and other
human rights instruments. They have shown repeatedly that
international law and international instruments are not worth
the paper they are written on. They have shown time and
time again a willingness to erode, and tear down principles
of law constructed over decades, and sometimes centuries.

| am not surprised that this Government has pursued this
agenda. They have shown again and again over their 8 years
in Government a willingness to discriminate against gay and
lesbian couples. However, | thought better of the Labor
Party. For al their supposed commitment to the GBLT com-
munity, the Labor Party's legislative record in this area is
woeful, and today they will soundly demonstrate where their
loyalties lay in populist palitics, rather than with the groups
who they claim to represent.

At atime when our country is crying out for leadership, not
poll-driven populism, and not the ‘isn’t wasn’t my fault you
were misled, | don’t have an obligation to ensure the infor-
meation | provide the public is accurate, well there aren’t any
weapons, but there might have been’, politics we have seen
over the past few months from this Government, the Labor
party have capitulated. As many of the emails | received
said, the Labor Party should be showing their credentials as
an alternative Government, not as a Party willing to do what-
ever the current Government wants for fear of public back-
lash.

Ms Thompson, also appropriately said,

‘At atime of degpening community divisions dueto the Iraq
war, the Marriage Bill is a diversion which non-government
parties should place squarely in perspective. As the alterna-
tive government, the Labor Party should show genuine lead-
ership by: 1. not pre-empting the Senate enquiry, 2. demon-
strating a public commitment to building inclusive social
values
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Let me remind Labor Party members in this Chamber, in the
lead up to a federal eection, of the poor record of this small
target strategy. If they are wanting another three years on the
Opposition benches, their continual kowtowing to the Gov-
ernment’s agenda will ensureit.

This has been a shameful week in the Senate. It began with
the news that our High Court will allow as Constitutional the
locking up, potentially for life, of detained persons who have
done nothing wrong. It ends in Friday the 13th with a guillo-
tine designed to thwart any democratic debate on the issues
before us. Shame.

I note that | am the only South Australian Senator opposing
this move by the Government.

Senator LUDWIG (Queendland) (4.45 p.m.)—
Labor does not support the amendments. We made that
clear during the second reading speech. Labor has in
fact made clear that we will not support a change to the
existing legal status of marriage.

Senator COONAN (New South Wales—M inister
for Communications, Information Technology and the
Arts) (4.45 p.m.)—The government does not support
the amendment for the reasons | outlined in my sum-
ming up speech. The government is seeking simply to
reinforce marriage and its status and to give effect in
legislation to what is the common legal understanding
of marriage.

Senator NETTLE (New South Wales) (4.46
p.m.)—I thought I might explain why the Greens
amendment has this particular wording. We made it
intentionally broad so that it says: ‘ Regardless of sexu-
ality and gender identity as a way to include individu-
als who may have intersex condition or transsexual
people who may have had gender reassignment sur-
gery.’ That is the intention of the amendment and why
it is broad—to ensure that all individuals, regardless of
their current sexuality or change in their sexuality dur-
ing adult life or childhood, have the opportunity to ac-
cess the ingtitution of marriage if they so choose. |
wanted to explain why we have phrased this particular
amendment in the way we have.

Question negatived.

Senator NETTLE (New South Wales) (4.46
p.m.)—I move the Greens' amendment R(2) on sheet
4338 revised, in both my name and in the name of
Senator Brown:

R(2) Schedule 1, item 3, page 3 (lines 15 to 19), omit section
88EA, substitute:
88EA Certain unions are marriages
A union solemnised according to the law of a for-
eign country between two persons, regardless of
their sexuality or gender identity, voluntarily en-
tered into for life shall be recognised as a marriage
inAustralia
This amendment ensures that marriages between two
persons, regardless of their sexuality and gender iden-
tity, that have been entered into according to the law of

a foreign country shall be recognised as a marriage in
Australia. This amendment is to make it clear that indi-
viduals who have chosen to have their relationship rec-
ognised in another country, perhaps another country
with a more enlightened view of the types of relation-
ships and marriages that people experience, can have
that relationship equally recognised in Australia when
they choose or if they choose to come back to or to live
in Australia. It is an opportunity to recognise those
people because they have not had the opportunity to
have their relationship recognised under Australian law
and have chosen to make an often difficult choice to
travel overseas and go to a country in which they can
have their relationship recognised. They have gone to
that effort because they specifically wanted to have
their relationship recognised under the law. This
amendment says, ‘ Your relationship will be recognised
under Australian law. If you have gone to a country and
married under a legal system that is more enlightened
than the one we have here and in which your relation-
shipis recognised, it will be recognised here in Austra-
liaaswdl.” That is what the second Australian Greens
amendment seeks to do.

Question negatived.
Senator GREIG (Western Australia) (4.49 p.m.)—
by leave—I| move Democrat amendments (1) and (2):

(1) Schedule 1, item 1, page 3 (lines 7 and 8), omit the
definition of marriage, substitute:

marriage means the union of:
(& amanandawoman; or
(b) amanand aman; or
(c) awomanand awoman;
to the exclusion of al others, voluntarily entered into.

(2) Schedule 1, item 3, page 3 (lines 13 to 19), to be op-
posed.
Democrat amendment (1) is to help make clear, since
the original bill was mooted, that we are strongly op-
posed to the government’s attempts to use gay and les-
bian, bisexual, transgender and intersex people as a
political wedge. We have consistently attempted to
achieve reform in this area for some years and we sup-
port an end to discrimination of all kinds of GLBTI
individuals.

We too propose that discrimination within the Mar-
riage Act ought to be removed, to the extent of broad-
ening the opportunity for those who might seek civil
marriage. So for us amendment (1) would change the
definition of marriage or substitute it so that marriage
would be: ‘ The union of a man and a woman, or a man
and a man or a woman and a woman to the exclusion
of al others, voluntarily entered into.” We make the
point that, in coming up with that definition, it struck
as odd that so frequently throughout this legislation—
and indeed, as | understand it, the legislation that will
be passed—the definition of marriage includes the

CHAMBER



Thursday, 12 August 2004

SENATE

26143

words ‘for life' at the end of it. In other words, mar-
riageis voluntarily entered into for life. But, of course,
there are many people who do not enter into marriage
for life. That would certainly be their aspiration—their
expectation and their hope, but many marriages end in
separation and divorce. It seems a falsehood to us to
claim that marriage is entered into for life, because that
is simply factually untrue. It may be the aspiration, but
for so many people it is not the case. We have nar-
rowed that definition so that it simply reads ‘to the ex-
clusion of all others, voluntarily entered into’. Cer-
tainly we support and endorse the aspiration, but we
think that to legislate for a definition that would ensure
that marriage has to be for life is just not a factual re-
flection of society.

Democrat amendment (2) is to oppose item 3 in
schedule 1, the intention of which is to effectively ban
overseas marriages to prevent the recognition of for-
eign marriages in Australia. We strongly oppose that. |
have spoken to that at length already. We argue that,
simply because other Western democracies have gone
down a greater human rights path than we in Australia
have, and many now formally recognise same-sex civil
marriages, we ought not be in a position to deny that.
That means that those Australian citizens who may
lawfully marry overseas ought to be regarded as law-
fully married in Australia. The intention of the first part
of these two amendments is, firstly, to broaden the
definition of marriage to do the reverse of what is be-
fore us in terms of allowing for same-sex marriages,
and, secondly, to overturn the proposed ban on recog-
nising overseas marriages from comparable jurisdic-
tions which do recognise and validate civil marriages
for same-sex couples.

Senator LUDWIG (Queendand) (4.53 p.m.)—For
the same reasons | articulated in relation to the
amendments moved by Senator Nettle—although these
amendments are in a different form, in part they have
the same effect—the Labor Party has been clear that it
does not support a change to the existing legal basis of
marriage in Australia. Labor will not be supporting
these amendments.

Senator COONAN (New South Wales—M inister
for Communications, Information Technology and the
Arts) (4.53 p.m.)—I will speak to both of the proposed
amendments to schedule 1. | repeat that the govern-
ment's clear position is that the legislation confirms
and clarifies the existing common law, both with re-
gard to the definition of marriage and the recognition
of overseas same-sex marriages. The government, for
the reasons | have already outlined, will not be sup-
porting the amendments.

Question negatived.
The TEMPORARY CHAIRMAN (Senator

Chapman)—The question is that item 3 in schedule 1
stand as printed.

Question agreed to.

Senator GREIG (Western Australia) (4.54 p.m.)—
by leave—| move Democrat amendments (1), (2) and
(4) on sheet 4392:

(1) Schedule 1, page 3 (after line 4), beforeitem 1, insert:
1A Title
Repesl thetitle, substitute;
AnAct relating to relationships
(2) Schedule 1, page 3 (after line 4), beforeitem 1, insert:
1B Section 1

Omit “Marriage Act 1961" substitute “Common-
wealth Relationships Act 2004” .

(4) Schedule 1, page 3 (after line 8), after item 1, insert:
1D After section 51
Insert:
51A Relationships recognised by the Commonwealth

(1) The Commonwealth recognises two adult people
who live together, in accordance with the condi-
tionsin this section, to be in a relationship.

(2) For the purposes of this Act, a relationship is a
relationship between two adult persons:

(& who have arelationship asa couple; and

(b) who are not related except as provided by this
section.

(3) In determining if two persons have a relationship
for the purposes of this section, all the circum-
stances of the relationship may be taken into ac-
count, including but not limited to the following
metters so far as they are relevant in a particular
case

(& theduration of the relationship;

(b) thenature and extent of the common residence;

() whether or not a sexual relationship exists;

(d) the degree of financial dependence or interde-
pendence, and any arrangements for financial
support, between the parties;

(e) the ownership, use and acquisition of property;

(f) the degree of mutual commitment to a shared
life;

(g) thecareand support of children;

(h) the performance of household duties;

(i) the reputation and public aspects of the rela-
tionship;

(j) whether the relationship is regarded in a law of
a State or a Territory as:

(A) adefacto; or
(B) adomestic partnership; or
(C) asignificant personal relationship.

(4) ThisAct confers the same rights and entitlements,
and imposes the same obligations, on a person in a
relationship with another person of the same sex,
or when either or both are transgender or have an
intersex condition, as is recognised or imposed by

CHAMBER



26144

SENATE

Thursday, 12 August 2004

Commonwealth law for a person in ade facto rela-
tionship.

(5) This Act enables two adult persons of the same
sex, or when either or both are transgender or have
an intersex condition, to be registered in accor-
dance with the registration provisions of this Act
asif therelationship were amarriage.

Democrat amendments (1) and (2) combine to amend
the title of the Marriage Act 1961 to make it consistent
with subsequent Democrat amendments that recognise
a broader range of relati onships within the scope of the
act. Amendment (1) amends the title of the act to read
‘An Act relating to relationships'. Amendment (2) re-
names the Marriage Act 1961 to read ‘ Commonwealth
Relationships Act 2004’ .

Debate on whether same-sex couples should be af-
forded equal reationship recognition to heterosexual
relationships, whether through marriage, de facto rec-
ognition or some other form of civil union or registry,
has been the subject of much debate over recent years
not only in Australia but across the globe. The shadow
attorney, Nicola Roxon, says that the Labor Party sup-
ports the ban on same-sex marriage because marriage
has only ever been between a man and a woman, and at
any rate consultation with the gay and lesbian commu-
nity has always focused on de facto recognition, with
no particular consensus on marriage.

It is true that the domestic debate within the gay and
lesbian community has, for the most part of the last
decade, focused on the extension of equal recognition
of defactos. In many ways, this has been because it has
been expedient to do so. Advocates recognised that, in
order to achieve rdationship recognition at all, state
and territory campaigns that were focused on achieving
equal de facto status for same-sex relationships were
more likely to be successful—and they were, at least at
a state level. Each state and territory in Australia now
recognises same-sex relationships in one form or an-
other—with South Australia still 1agging behind as the
last state to implement broader reform—and has en-
sured that the very serious discrimination experienced
by people in same-sex relationships and their children
has not yet been addressed.

To argue, however, that a focus on de facto recogni-
tion as part of a federal relationship reform campaign
or an apparent lack of leshian and gay community con-
sensus on marriage justifies a ban on marriage is just
absurd. It istrue that thereis little consensus within the
broader |eshian and gay community on marriage. Some
same-sex couples desire to marry; others do not. Some
community members believe marriage maintains its
position as a relevant institution in a modern society,
while others have equally deeply held convictions
about the ingtitution’s inherent worth. This divergence
of views is no reason to prevent lesbian and gay cou-
ples who do want to get married from being able to do
so. No-one would seriously suggest that, because some

heterosexual people do not want to get married, or be-
lieve that marriage is outdated, no heterosexual person
should be able to marry. It is clear that lesbian and gay
communities are united in their views about marriage
in a number of other respects, most specifically with
the notion that it ought to remain an option. Our
amendment goes to the heart of that.

In Australia, Tasmania has gone down the path of its
Relationships Act, which | note was not only intro-
duced by a state Labor government but also endorsed
by a Liberal coalition. That act, which governs the
whole of the state, has removed from all Tasmanian
legislation any reference to ‘ spouse’, ‘husband’, ‘wife
or ‘de facto'. Instead, the Tasmanian legislation recog-
nised a very broad range of significant relationships—
caring relationships, personal relationships and family
relationships—and created a voluntary relationship
register scheme to recognise the validity of all those
relationships.

| am particularly pleased with the Democrats' rolein
negotiating the terms of the Senate Legal and Constitu-
tional Legislation Committee inquiry and including the
notion of interpersonal relationships. We look often to
the Tasmanian model as a way forward. Regardless of
what these debates about relationships have high-
lighted, the recognition highlights that there is a very
urgent need for a variety of means by which different
relationshi ps may be recognised, and thereisa growing
willingness—and, more importantly, a readiness—to
address the issue. The law must respond flexibly to the
diversity of people's experiences by ensuring that sig-
nificant personal relationships, in a variety of forms,
are validated, supported and accorded the same access
to the rights, benefits and obligations of any other form
of relationship.

In pressing forward with our suite of amendments
which go to the heart of recognising same-sex relation-
ships, it remains our desire to bring about the sweeping
reform which Labor sometimes indicates but has in no
serious way ever progressed from opposition. | know
that many Labor speakers have said today that a
Latham Labor government would move forward in
these areas. My experience, though, as an activist and
advocate in this area, has been that | have heard al that
before. | heard it during 13 years of Labor govern-
ments—and Labor did absolutely nothing in 13 years
of government in the area of national antidiscrimina-
tion laws and partnership recognition, despite so often
promising to do so. | know that Labor has promised an
audit of all discriminatory legislation if elected to gov-
ernment, but | have to say that, from speaking to peo-
ple in the gay and lesbian community, that policy posi-
tion seems rather pathetic.

The promise of having an audit of legidation if
elected to government ignores the fact that, firstly, you
can do the audit now; secondly, you need not be
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elected to government to initiate such an audit; and,
thirdly, the Parliamentary Library could probably quite
happily do that for you if you put a phone call through
to them. So the promise of antidiscrimination laws,
partnership recognition and antivilification laws fol-
lowing an audit is somewhat hollow given that we
Democrats have had bills which would do those three
things on the Notice Paper for nine years. My best ef-
forts just to get the opposition to support a debate on
those bills have met with failure. There is deep cyni-
cism within the leshian and gay community about the
promises of the alternative government, because those
things that are being promised are also opportunities to
be grasped now but which never have been.

To get to the heart of theissue, it is our hope and as-
piration with this suite of amendments to recognise
same-sex relationships and rights and responsibilities,
and to get moving in this area of reform rather than
holding out in vain hope that a future government, beit
Labor or otherwise, might embark on this course. It is
the view of the Democrats—being in a position of
never being in government—that the way to bring
about reform is to engage the parliament and not to
wait for the expectation that you must only ever bein
government to bring about change. We have proved on
a number of occasions that you do not need to be in
government to bring about change. While | heard Sena-
tor Ludwig wax lyrical a little earlier today about what
he claimed was Labor’s policy to reform superannua-
tion and how great it was that Labor got that achieve-
ment, the fact is that we Democrats did that, in coop-
eration ultimately with Senator Coonan and the gov-
ernment, and that Labor had voted against those par-
ticular amendments on same-sex couples and super on
11 occasions before they finally supported them.

Senator LUDWIG (Queendand) (5.02 p.m.)—The
Labor opposition will not support the amendments. |
am sure Senator Greig did listen to my speech in the
second reading debate on this matter, and he is aware
of our commitment in relation to the issue of recogni-
tion of same-sex relationships. | also briefly wanted to
reiterate that state Labor governments have introduced
significant reform in this area. Senator Greig was cor-
rect in identifying the Tasmanian Relationships Act
2003, which amended more than 70 statutes to assign a
range of rights and/or responsibilities to same-sex and
caring partners. | think that really underpins shadow
attorney-general Nicola Roxon's position in relation to
this. She has indicated on a number of occasions why
she supports an audit of all Commonwealth legisation
to go through in a meaningful way, whilst Labor isin
government.

You also have to look at the Northern Territory's
Law Reform (Gender, Sexuality and De Facto Rela
tionship Act) 2003, which was passed in November
2003. The debates continue in relation to the act in

South Australia, the home state of a number of the
Democrats, which passed on 25 March 2004 in the
House of Assembly. In your home state of Western
Australia, Senator Greig, the Acts Amendment (Gay
and Lesbian Law Reform) Act 2001 was dealt with. It
dealt with 62 statutes and was effective from 1 July
2003. | can continue to make the point, but | do not
want to detract from the debate on the other amend-
ments. We have said that Labor in government can and
will progress these matters. We have clearly got the
runs on the board in relation to all the other states. We
do know that the government cannot be persuaded to
do it and, therefore, we will be able to do it in govern-
ment. That is the clear distinction between us and the
government on this matter. As | have said, on the mat-
ter before us, we will not support any change to the
common law understanding as it currently exists.

Senator COONAN (New South Wales—Minister
for Communications, Information Technology and the
Arts) (5.05 p.m.)—The government will not be sup-
porting the Democrats’ amendments for the reason that
neither this bill nor the act deal in any way with de
facto or same-sex relationships. There are, in the gov-
ernment’s view, some pieces of legidation where it is
appropriate that the government look at some of these
issues. Quite apart from empty rhetoric and promises,
as Senator Greig knows, the government has taken ac-
tion in a number of areas. | want briefly to note the
immigration area, for instance, where interdependency
visas alow application for permanent residency of a
person’s same-sex partner. The superannuation laws,
where the definition of ‘dependant’ has been changed,
have no doubt been canvassed in earlier speeches. |
have initiated a review of Commonwealth superannua-
tion schemes for consistency with the government’s
policy to recognise interdependent relationships for
superannuation death benefits. The Workplace Rela-
tions Act contains a range of measures intended to help
prevent and eliminate discrimination, including on the
basis of sexual preference.

| am not going to give an exhaustive answer, but |
think it is appropriate to say that this government takes
it seriously where there is an appropriate response re-
quired in relation to some of these matters. This is not
the right place for it, in the government’s view, because
these amendments seek to alter the fundamental nature
of the legidation and it is contrary to what the govern-
ment is trying to do here. The government is seeking to
reinforce and confirm the specia status the institution
of marriage holds in our society. The hill we are debat-
ing responds to fundamental concerns in the commu-
nity about the institution of marriage. It does reinforce
the commonly accepted definition and also has the ef-
fect, as we have said earlier, of preventing the recogni-
tion in Australia of same-sex marriages that may be
performed overseas. But this is not the place for any
sanctimonious talking about audits. | agree with Sena-
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tor Greig: this government has taken action where it
was considered appropriate.

Senator GREIG (Western Australia) (5.07 p.m.)—I
will respond briefly. | was not aware that the Howard
government had made changes to the immigration
laws. | knew that changes had been made but | under-
stood that that was under the previous Labor govern-
ment, when Senator Bolkus was the minister. | do not
think the coalition can claim credit for that. | would
make the point that, while there have been some timid
steps towards partnership recognition inimmigration, it
is still clumsy, inadequate and discriminatory. It is till
very difficult for an Australian citizen who establishes
a same-sex relationship with a foreign citizen to bring
their partner into the country and to gain citizenship for
them. There are many more difficulties and hurdles
placed in front of them than there are for other rela-
tionships. That includes heterosexual de facto relation-
ships. Thereis not equality by any means.

While | thank the minister and acknowledge the
work she did do in bringing about some superannua-
tionreform, it isstill not 100 per cent and there are till
some hiccups and difficulties within that legidation.
Whileit is no longer the case that a surviving same-sex
partner will face great difficulties establishing that
there was a previous relationship or getting access to a
death benefit—that has been removed—the fact is that
reversionary pensions do not apply to same-sex part-
ners. So that discrimination is till there. It is also the
case that, under the scheme that Senator Coonan has
introduced and endorsed, to establish an interdepen-
dency relationship under the definitions of the act you
have to demonstrate that you were living together. That
is not the case if you are married. From time to time
couples who are still married live apart—that is not so
unusual—but they do not have to prove that they were
living together. In order to access the death benefit,
there is no requirement for them to have cohabited.
That is the case under the interdependency provisions.
So there is still work to be done in those two aress,
even though timid steps forward have been taken.

Senator NETTLE (New South Wales) (5.09
p.m.)—The Greens support this Democrat amendment
and indeed all the Democrat amendments that seek to
remove the discrimination from the legislation we are
currently debating and that has been put in place by the
government and supported by the opposition. We will
support this Democrat amendment and all the other
Democrat amendments.

The TEMPORARY CHAIRMAN (Senator Fer-
guson)—The question is that Democrat amendments
(D), (2) and (4) be agreed to.

Question negatived.

Senator GREIG (Western Australia) (5.09 p.m.)—I
move:

(3) Schedule 1, page 3 (after line 8), after item 1, insert:

1C After section 6
Insert:

6A Acceptance of referral of Qate or Territory legis-

lative authority

(1) The object of this section is to make provision in
relation to unmarried couples regardless of sex,
variously referred to in State or Territory law as de
facto relationships, domestic partnerships or sig-
nificant personal relationships.

(2) Subject to subsection (6), this Act extends to:

(8 any State in relation to which a Proclamation
under subsection (3) isin force; and

(b) any Territory in relation to which a Proclama-
tion under subsection (4) isin force.

(3) Where:

(@ the Parliament of a State refers to the Parlia-
ment of the Commonwealth the matter set out
in subsection (1); or

(b) aState adoptsthisAct;

the Governor-General may, by Proclamation,
declare that this Act extends to that State.

(4 The Governor-Genera may, by Proclamation,
declare that this Act extends to a Territory.

(5) A Proclamation under subsection (3) or (4) may be
expressed to come into operation on a date fixed
by the Proclamation.

(6) A Proclamation under subsection (3) in relation to
a Stateremainsin force only for solong asthereis
in force:

(& an Act of the Parliament of the State by which
there is referred to the Parliament of the Com-
monwesalth the matter referred to in paragraph
(3)(a); or

(b) alaw of the State adopting this Act.

This amendment deals with the reationship between
the Commonwealth and the states. The amendment
aims to remove an anomaly of law that continues to
cause hardship for many separating de facto couples
across Australia, not only those who happen to be in
same-sex relationships. The amendment will put in
place the necessary instruments to initiate the process
of referral of state powers regarding de facto couples to
the Commonwealth. It indicates the Commonwealth’s
readiness for that referral and represents the first step
required to facilitate its occurrence.

Throughout the course of the debate on marriage we
have heard that the granting of de facto recognition to
same-sex couples would remove all discrimination in
law by providing legal equality to those relationships
on a par with marriage. The argument has been used as
justification as to why access to marriage is not neces-
sary for same-sex couples, yet we know that this is
currently not the case. De facto couples continue to
experience different treatment from married couplesin
a number of areas of law, including immigration, su-
perannuation and access to the Family Court. In in-
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stances where one de facto partner lives overseas, cou-
ples under the interdependency category, including
same-sex couples, must reside together for a period of
12 months prior to the issuing of a visa. This condition
places a financially and logistically onerous require-
ment on same-sex and de facto couples that is not im-
posed on married couples or those intending to marry;
rather, couples intending to marry must simply be en-
gaged and intending to marry for the overseas partner
to be granted a visa without any prior co-residency
requirement. It is also true that heterosexual de facto
couples are subject to the same restriction as same-sex
interdependent couples, but at least heterosexual cou-
ples have the option to marry if they choose.

On behalf of the Gay and Leshian Immigration Task
Force, | wrote to the Minister for Immigration and
Multicultural and Indigenous Affairs, Senator
Vanstone, in mid June to request that the government
consider extending the prospective marriage visa to
interdependent same-sex and de facto heterosexual
partners seeking to live together in Australia. As yet
there has been no response from the minister. Addi-
tionally, the very process of recognising de facto rela-
tionships differs from married couples in that married
couples need only provide a certificate but de facto
couples must demonstrate that they fulfil a whole range
of criteria. While we recognise the significance and the
importance of extending de facto recognition to same-
sex couples, and we will continue our decade long
campaign to achieve that goal, we till do not regard it
as full equality. That is why we advocate for civil mar-
riage. It is also why we advocate for a new system of
civil partnership registration, as | discussed in amend-
ment (1). If de facto couples were able to register their
relationship, they would have automatic proof of that
relationship that is on a par with married couples.
These examples provide a clear demonstration of the
way in which de facto relationships still cannot access
a full range of automatic benefits and entitlements ac-
corded to those who are married. There are also the
issues in the Family Court upon separation.

The Prime Minister has made a great deal of his
support for families and ensured the best possible out-
comes for couples and their children while they are
together and while they are separating but, when it
comes to same-sex families, and to a lesser extent de
facto couples, the Prime Minister has made it clear
they are not deserving of the same benefits and support
while they are together or while they are separating.
Under the powers of the Family Law Act, the benefits
for separating married couples of access to a single
court for child custody issues, property and financial
settlements are clear: a single process, a single court
and a uniform national approach to deal with the diffi-
culties that can arise for some separating couples dur-
ing that period. Where de facto couples are concerned,
however, this is not the case. They continue to operate

under a dual system. Referral of child custody issues
has been accepted by the Commonwealth, but property
and financial matters have not and so still must be ad-
dressed in state Supreme courts. This is not only more
time consuming but also more expensive. The signifi-
cant stumbling block is the Commonwesalth’s refusal to
accept a referral of power that includes same-sex cou-
ples recognised under state or territory law as de facto
relationships, domestic partnerships or significant per-
sonal relationships.

While introducing into the New South Wales par-
liament the Commonwealth Powers (De Facto Rela-
tionships) Bill, the parliamentary secretary said the
referral of power to the Commonwealth:

... in relation to property and other financial resources on the
breakdown of a de facto relationship ... has been discussed in
the Standing Committee of Attorneys-General for some time

He went on to say:

Under the present regime, de facto couples in different States
may have their property treated differently for no good rea-
son. Even if States intend to enact and maintain uniform
legislation, process delays can result in legislative anomalies.
Such an approach would be highly complex, time consuming
and impracticable. Success would in any event require a high
degree of continuing co-ordination to ensure all necessary
amendments to Commonweglth and State legislation were
from time to time effected. These difficulties would not arise
if States were simply to refer power to the Commonwesl th.

| have seen a press release from Mr Rob Hulls, the At-
torney-General of the state of Victoria, accusing the
Commonwealth of being very homophobic by not ac-
cepting the powers as to same-sex couples when that
state referred its powers to the Commonwealth in these
areas. It is clear that state Labor governments want this
to happen and they have condemned the Common-
wealth for not allowing it to happen, so | consider this
amendment to be a litmus test for Labor. Here is the
very opportunity to enact what your state Labor col-
leagues have called for. Indeed it brings about the de
facto recognition which you claim to support. The
amendment goes to the referral of powers: it is about
allowing that push-up to the Commonwealth for fed-
eral oversight of this area but in a way which deals
with the de facto relationships of both heterosexual and
same-sex partners.

Senator FAULKNER (New South Wales—L eader
of the Opposition in the Senate) (5.16 p.m.)—I did lis-
ten intently to Senator Greig's contribution on this mat-
ter, and | commend to the committee the statements
that have been made by Senator Ludwig, who has been
able to address this matter in a very diligent and sensi-
ble way. | also am very happy to admit that | would be
concerned by any legislation that might inflame preju-
dice against any group in society. | would freely admit
that, as a result, | was very concerned when | first
heard of the government’s proposals in this area, but
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upon my seeing the legislation it did not take me long
to realise that this was a pretty pathetic attempt at
wedge politics by the Prime Minister.

| think it isfair to say that the Marriage Amendment
Bill 2004 is more about rhetoric and political posturing
than about making a substantive change to the law.
Many have found it hard to get hot under the collar
over a bill which confirms the existing common law. |
am pleased that the response that the federal parlia-
mentary Labor party has made to the bill has been
strong and very clear in its commitment to removing
discriminatory provisions from Commonwealth legis-
lation on the basis of sexuality. | think that the Labor
Party position, as adopted by the caucus of our parlia-
mentary party, makesit very clear that we believe Aus-
tralians are entitled to respect, dignity and the ability to
participate in society and receive the protection of the
law regardless of their sexuality or gender identity.

We have said—and we mean it—that if we are
eected to government we will work with all groups to
reform federal laws to recognise the diversity of le-
gitimate relationships in the Australian community. We
have also said and made it very clear—and my col-
league Senator Ludwig has put forward in a very forth-
right and thorough way our position—that we will not
be redefining marriage. That has governed our ap-
proach to this bill. We have indicated we will support
the bill that is before the chamber without amendment.
But we have also said that we will work to eliminate
discrimination against Australians in same-sex rela-
tionships across a range of federal laws including taxa-
tion, superannuation, immigration, family law, indus-
trial relations and government benefits. | think that
position is well known to the committee. | understand
that it does not find favour with Senator Greig, just as
sometimes the approach of the opposition does not find
favour with the Australian Democrats. On this occasion
there is a different approach to dealing with amend-
ments to this bill, but | commend the opposition’s ap-
proach to the committee. We have also said that, as part
of our consideration of measures to eliminate discrimi-
nation against Australians on the grounds of sexuality,
we will examine options to achieve a more consistent
national treatment of—

Senator Brown—Mr Temporary Chairman, | rise
on a point of order. | do not want to interfere with this
speech by Senator Faulkner, but he did vote for the
guillotine and there is a very short amount of time left
for this debate and some very important amendments
to come. | hope he will consider that.

The TEMPORARY CHAIRMAN—There is no
point of order.

Senator FAULKNER—We will have to check the
division lists on that, Senator Brown. If you are sug-
gesting because there is a short amount of time | eft that
you would like to make a comment, that is fine. You

could have passed me a note, as is the normal proce-
dure. | respect that; you know | do. | try to cooperate
with senators in the chamber, so | will cooperate with
you. There is no need to take a spurious point of order.
You know—as you do, Mr Temporary Chairman—that
my general approach to these things is to try to fit in
with colleagues. Because Senator Brown and perhaps
others want to make a contribution and time is short, |
will conclude on this point. | said that we would be
examining options to achieve more consistent national
treatment of al de facto relationships, and | think we
have also made it clear that we will ook at the recom-
mendations made by the Senate inquiry into the Mar-
riage Amendment Bill 2004. | respect Senator Brown's
interest in making a speech at this point in time, and |
will cut short my remarks to allow other senators to
make a contribution. | commend to the committee the
approach of the opposition.

Senator NETTLE (New South Wales) (5.23
p.m.)—I have a question for the minister relating to an
Australian Greens amendment. It is coming up on the
running sheet, but | am not sure whether | am going to
have an opportunity to move it. Our amendment seeks
to ensure that marriages that have currently been en-
tered into will continue to be recognised under this
legidation. It comes from a number of queries to our
office from constituents about whether or not the mar-
riages of people who are currently in heterosexual rela-
tionships in which one of the partners is going to go
through a gender reassignment surgery process or has
gone through such a process continue to be recognised
as a result of this legidation. | have not been able to
find an answer to that question and | wonder whether
the minister might be able to answer it for us.

Senator COONAN (New South Wales—Minister
for Communications, Information Technology and the
Arts) (5.23 p.m.)—I do have some information that |
think would be of assistance in resolving that issue. |
will get those advising me to turn it up. The referral of
powers amendment, which is what we were dealing
with, is not supported by the government. The govern-
ment has made it quite clear that it is a matter for the
states and territories to deal with and not, in our view, a
matter that should be referred to in the Marriage Act. If
| am not able to give you an answer to your question in
the short time that is available, Senator Nettle, 1 will
make sure that | try to give you that information. | have
seen—if not in the notes that | have here—some in-
formation on that.

Senator NETTLE (New South Wales) (5.25
p.m.)—I will set a broader framework for that ques-
tion. It concerns not just people who are going through
gender reassignment surgery but also people who were
born with an intersex condition or indeterminate sex,
had a gender assigned to them at a certain point during
the first two years of their life and subsequently have
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gender reassignment surgery or take on their birth sex
which was wrongfully assigned—uwith or without con-
sultation with their parents—at the time when they
were born of indeterminate sex. How does this legisla-
tion impact on those individuals? They may or may not
have entered into a marriage. They were born of inde-
terminate sex, a decision was made to assign them a
particular gender which was not the gender identity
that they subsequently determined for themselves, and
they will have gender reassignment surgery or surgery
to return to the gender which they have identified for
themselves. How will they be impacted on by this leg-
idation?

Senator COONAN (New South Wales—M inister
for Communications, Information Technology and the
Arts) (5.26 p.m.)—My understanding of the situa-
tion—and | will be corrected if | give you incorrect
information—is that gender reassignment enables peo-
ple to marry, but not to someone of the same sex. So if
somebody has a gender reassignment and they wish to
marry somebody who is not of their sex, that is sup-
ported by this act.

Senator NETTLE (New South Wales) (5.26
p.m.)—My question relates in particular to people who
are currently married in a heterosexual relationship and
are undergoing—next year, for example—gender reas-
signment surgery. Currently their relationship is a het-
erosexual one recognised under the law. After this leg-
islation comes in and they go through gender reas-
signment surgery, will their relationship and their mar-
riage still be recognised under the law?

Senator COONAN (New South Wales—M inister
for Communications, Information Technology and the
Arts) (5.27 p.m.)—My understanding is that that would
mean that they would then be two people of the same
sex purporting to be married to each other. They could
obviously seek a declaration of validity, but | doubt
whether the act would respond to recognise that rela-
tionship asvalid.

Senator BROWN (Tasmania) (5.27 p.m.)—I have
friends in this position. Is their marriage valid or not?
What is going to happen? Are people going to arrive
and say, ‘Where€'s your marriage certificate—give it to
us;, we're going torip it up’?What is Mr Howard going
to do with the folk who are in this situation and are
bringing up children? Is he going to tell them that, un-
der this new discrimination legislation, suddenly they
are unmarried because the Prime Minister said so? We
need an answer—they need an answer. These people
need an answer to a question like this. How is the
Prime Minister going to dissolve the marriage? Is he
going to ring up Archbishop Pell and get an annulment
in some other country? Please let those folk know.

Senator BARTLETT (Queensland—Leader of the

Australian Democrats) (5.28 p.m.)—Given the fact that
we will be cut off, | emphasise the very valid point

Senator Nettle has raised. The answer the minister has
given shows the absurdity of the whole thing. You
should be able to get married to the person you fal in
love with. The whole suggestion that choosing to un-
dergo gender reassignment might mean having to make
a decision to invalidate the lawfulness of your marriage
shows how ridiculous the whole concept underlying
this situation is. It is a future amendment, but obvi-
oudly the Democrats would support it if there were an
opportunity to get it moved.

The TEMPORARY CHAIRMAN (Senator Fer-
guson)—The question is that Democrat amendment (3)
on sheet 4392 be agreed to.

Question negatived.

Senator GREIG (Western Australia) (5.29 p.m.)—I
move Democrat amendment (1) on sheet 4394:
(1) Schedule 1, page 3 (after line 8), after item 1, insert:
1BA After subsection 5(1)
Insert:
It is not intended by this Act that, in relation to any
Commonweslth law, the definition of marriage in
subsection (1) should be taken to mean or imply
that a relationship between two people of the same
sex who are not married to each other should have

other than the same status as an equivalent de

facto relationship between a man and awoman.
This final Democrat amendment is word for word an
amendment moved by Ms Tanya Plibersek in the
House of Representatives. It goes to the heart of saying
that, if thisamendment is passed:
It is not intended by this Act that, in relation to any Com-
monwesalth law, the definition of marriage in subsection (1)
should be taken to mean or imply that a relationship between
two people of the same sex who are not married to each
other should have other than the same status as an equivalent
defacto relationship between a man and awoman.
In other words, this amendment, moved by Labor in
the House of Representatives to represent its aspira-
tions for leshian and gay couples, is now moved by
me—not by them—here in the Senate chamber. It is
another litmus test for Labor. | call on Labor to demon-
strate its professed commitment to this, to acknowl-
edge the humanity and dignity of leshian and gay peo-
ple in same-sex relationships and to support the
amendment to do this—originally your amendment—
here in the committee now.

The TEMPORARY CHAIRMAN (Senator Fer-
guson)—Order! The time for debating the bill has ex-
pired. | put the question that Senator Greig's amend-
ment (1) on sheet 4394 be agreed to.

(1A)

The committee divided. [5.34 p.m/]
(The Temporary Chairman—Senator A.B. Ferguson)
Ayes............ 6
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Majority......... 32 Third Reading
AYES The ACTING DEPUTY PRESIDENT (Senator
Brown, B.J. Greig, B. * Chapm_an)—The guestion is thgt the remaining stages
of the bill be agreed to and the bill be now passed.
Lees, M.H. Murray, A.JM. i
. Question pui.
Nettle, K. Stott Despoja, N. o
NOES The Senate divided.  [5.40 p.m.]
. (The Acting Deputy President—Senator H.GP.
BARNETT, G. Bishap, T.M. Chapman)
Buckland, G. Carr, K.J. Ayes............ 38
Chapman, H.G.P. Colllneck, R. NOEs. ... ... 6
Coonan, H.L. Eggleston, A. ..
9 Majority......... 32
Evans, C.V. Faulkner, J.P.
Ferguson, A.B. Ferris, IM. * AYES
Fifield, M.P. Forshaw, M.G. BARNETT, G. Bishop, T.M.
Harradine7 B. Han'iSY L. BOS\Ne”, R.L.D. BUCkIand, G.
Johnston, D. Kirk, L. Carr, K.J. Chapman, H.G.P.
Knowles, S.C. Lightfoot, P.R. Colbeck, R. Coonan, H.L.
Lundy, K.A. Macdonald, 1. Eggleston, A. Evans, C.V.
Mackay, S.M. Mason, B.J. Faulkner, J.P. Ferguson, A.B.
McGauran, J.J.J. McLucas, JE. Ferris, JM. Fifield, M.P.
Moore, C. O'Brien, K.W.K. Forshaw, M.G. Harradine, B.
Ray, R.F. Santoro, S. Johnston, D. Kirk, L.
Scullion, N.G. Stephens, U. Knowles, S.C. Lightfoot, P.R.
Tchm‘ T. Tia'neyY JW. Lundy, K.A. Macdona]d, I
Troeth, M. Vanstone, A.E. Mackay, SM. Mason, B.J.
Watson, JO.W. Webber, R. McGauran, J.J.J. McLucas, JE.
* denotes teller Moore, C. O'Brien, KW.K.
QueSti on negatived. Ray, R.F. Santoro, S.
The TEMPORARY CHAIRMAN (Senator Fer- Sullion N.G. Stephens, U.
guson)—As the time for debating this bill has expired, ~ Tchen T. Tiemey, JW.
| put the final amendment, which is Australian Greens ~ Troeth, JM. Vanstone, A.E.
amendment (3). Watson, J.O.W. Webber, R.
The amendment read as follows— NOES
R(3) zggdule 1, page 3 (after line 19), at the end of the hill, BARTLETT, A.JJ. Brown, B.J.
' , Greig, B. * Murray, A.JM.
4 After section 88E )
Insert Nettle, K. Stott Despoja, N.
o - . * denotesteller
88EB Continuing validity of a marriage )
Question agreed to.

For the avoidance of doubt, a union solemnised
and recognised as a marriage in Australia before
the commencement of the provisions of the Mar-
riage Amendment Act 2004 will continue to be
recognised as a marriage in Australia after the
commencement of that Act.

The TEMPORARY CHAIRMAN—The question

isthat that amendment be agreed to.

Question negatived.
Bill agreed to.
Bill reported without amendment; report adopted.

Report adopted; bill read athird time.

Senator FERRIS (South Australia) (5.43 p.m.)—I
would like to draw to the attention of the Senate a letter
from Senator Len Harris, who is unable to be here this
afternoon but has asked that his vote be recorded in
favour of this bill.

Senator  MURRAY (Western Australia) (5.43
p.m.)—Senator Lees asked that her vote be recorded
against the bill.
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